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ABSTRACT 
 
This thesis compares the consultation conducted by the Law Commission 
(‘LC’) and the Australian Law Reform Commission (‘ALRC’). Its first goal is to 
describe the process in detail, which begins with the purposes of consultation. 
Next, the process of consultation is described with a discussion of each of the 
techniques employed by the Commissions. Although there is much overlap in 
how the LC and the ALRC consult, they do approach the exercise differently 
and these differences are discussed. The description of the Commissions’ 
consultation concludes by examining its impact.  
 
A second goal is to compare the two Commissions’ approach to consultation 
and this comparison is aided by the development of two models: the English 
Commission’s expert model of consultation and the Australian Commission’s 
more inclusive model. Underpinning the comparison between the two 
Commissions and these different models is the intended target of the 
consultation exercise. It is argued that the LC’s decisions are motivated by the 
goal of securing expertise, more than is the case at the ALRC. By contrast, 
the Australian Commission is influenced more than is its English counterpart 
by a desire to include as many consultees as possible. An important part of 
this comparative study is to explain why the two Commissions consult 
differently. The most significant reasons are the history of two Commissions, 
especially the role of the founding Chairmen, and the types of projects that the 
Commissions undertake. 
 
A third goal, albeit only a tentative one, is to suggest ways in which the 
Commissions could improve their consultation. These comments are 
scattered throughout the thesis, but one theme that emerged was that there 
seems to be insufficient thought given to a number of important stages in the 
consultation process. 
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CHAPTER 1: INTRODUCTION 
 
 
1. WHY THE LAW COMMISSION, THE AUSTRALIAN LAW REFORM COMMISSION AND 
CONSULTATION? 
 
The Law Commission (the ‘LC’) and the Australian Law Reform Commission 
(the ‘ALRC’) make recommendations to their respective Governments about 
the reform of particular areas of the law. Once an area is identified as 
appropriate for the Commissions to consider, the LC and the ALRC rigorously 
investigate and then publish a report with recommendations as to how any 
problems can be remedied. One of the important components of this 
investigation is a consultation exercise where interested parties are invited to 
give their views on the area of law being considered. This thesis explores and 
compares how this consultation process occurs at the LC and the ALRC.  
 
Investigating the consultation conducted by these Commissions is an 
important and worthwhile exercise. Both Commissions are relatively influential 
bodies. Although concerns are expressed sometimes about the slow rate of 
implementation of their recommendations, the LC and the ALRC have 
produced many reports that have prompted changes to the law. According to 
the Commissions’ Annual Reports, the most recent figures indicate that over 
two-thirds of LC and ALRC reports have had been implemented or at least 
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partially implemented.1 Some of this legislative success has also been in 
important areas. Probably the best example of this is the LC’s significant 
contribution to English family law. 
 
But the number of reports implemented is not the only measure of the 
Commissions’ influence.2 As permanent bodies charged with keeping the law 
up to date, they have increased the profile of the law and its reform. Lawyers, 
and indeed some ordinary citizens, now have a greater awareness of the 
particular legal issues that the Commissions have investigated. Further, it was 
suggested by some of those interviewed for this thesis that the role of law in 
society and the means by which it can be changed is also more widely 
known.3 In addition, the LC and the ALRC have made a contribution to the law 
as an academic discipline. Their reports and consultation documents are very 
highly regarded within the profession and beyond, and are rated as significant 
scholarly works.4 Indeed, the LC notes in its most recent Annual Report that 
English courts have commented on the valuable assistance gained from 
Commission reports and some judicial decisions have even had the effect of 
implementing recommendations.5 
 
                                            
1 LC Annual Report 2002-2003 (Law Com No 280, 2003) 20 and ALRC Annual Report 2002-
2003 (Report No 97, 2003) 20-21. Although it is very difficult to quantify implementation rates 
accurately, even these rough figures give a sense of the importance of the LC and the ALRC. 
2 ALRC Annual Report 2002-2003 19-20. 
3 For example, Correspondence with Justice Michael Kirby (20 May 2003). See also MD Kirby 
'The ALRC - A Winning Formula' (2003) 82 Reform 58, 60. 
4 For example, the Australian Commission’s report The Recognition of Aboriginal Customary 
Law (Report No 31, 1986) is regarded as one of the most authoritative works on this issue. 
See also D Weisbrot 'What's the Value of a Full Time Standing Law Reform Commission?' 
(paper presented at Australasian Law Reform Agencies Conference June 2002) 6. 
5 LC Annual Report 2002-2003 21-22. 
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Because the LC and the ALRC are important bodies, it is worth investigating 
their work, and it is suggested that particular attention be paid to their use of 
consultation. This process has always been a critical part of both 
Commissions’ law reform method and so warrants special consideration. 
North, who has written a number of articles on the topic of consultation, 
explains the reasons for his interest:6 
 
‘Some people might think it unusual for a paper on an aspect of the 
work of the Law Commission to be devoted not to some burning 
substantive issue of law reform, but rather to an aspect of the 
methodology, even the logistics, of law reform. No apology is offered 
for so doing. The consultation process is an important, integral part of 
the open debate which should guide law reform. It is particularly 
important that Law Commissioners who are appointed, not elected, 
should not attempt to make policy proposals from on high.’ 
 
Indeed, thorough consultation is identified as one of the key features that sets 
the Commissions apart from other bodies that recommend reform. A former 
ALRC Commissioner interviewed during this research (see Chapter 3 for the 
interviews conducted) reported a sense at the Australian Commission that its 
reports are: 
 
‘… always of the highest quality because, inter alia, and at the top of 
the list, we have a public consultation process. So there is this 
                                            
6 PM North 'Law Reform: The Consultation Process' (1982) 6 Trent LJ 19, 30. 
- 3 - 
CHAPTER 1: INTRODUCTION 
 
immense inherited pride in public consultation as being the thing which 
almost differentiated their result and put them at the top of the pile.’ 
 
Grander claims of the importance of consultation have also been made. Lord 
Scarman asserts that the LC’s invention of the working paper (its consultation 
document) is perhaps its greatest contribution to public life.7 Norman Marsh, 
one of the original Law Commissioners, is less emphatic but still suggests that 
the legacy of its techniques of consultation may be at least as important as its 
recommendations.8 Justice Kirby also promotes the contribution of the ALRC 
to the development of consultation as a process and makes similar 
statements about the immense value of its participatory style of reform.9  
 
Further, not only should the consultation of the two Commissions be 
investigated, it should also be compared. This comparison between the LC 
and the ALRC is an important one. The English LC is the original model10 
upon which other common law countries based their law reform commissions 
(‘LRCs’). This connection was made by Justice Kirby explicitly who described 
the ALRC as ‘a child of the English LC’.11 But the Australian Commission is 
also an important body in its own right, as its approach to consultation is 
regarded as being one of the most inclusive in the wider law reform field. To 
place both Commissions side by side and consider how and why they consult 
                                            
7 L Scarman Law Reforms in a Democratic Society (4th Jawaharlal Nehru Memorial Lecture, 
National New Delhi 1985) 50. 
8 NS Marsh 'Law Reform in the United Kingdom: A New Institutional Approach' (1971-1972) 
13 William and Mary LR 263, 278. 
9 MD Kirby Reform the Law (Oxford University Press Melbourne 1983) 65-67. 
10 Although note the suggestion that this honour should be shared with the Ontario Law 
Reform Commission (LCB Gower 'Reflections on Law Reform' (1973) 23 U of Toronto LJ 257, 
257; R Deech 'Law Reform: The Choice of Method' (1969) 47 Canadian Bar Rev 395, 412-
413). 
11 Interview with Justice Michael Kirby (11 August 2000, Sydney). 
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differently is a useful exercise. It brings a deeper understanding of the 
Commissions’ existing consultation practices and it also provides an 
opportunity to think about ways of improving them.12 
 
2. LITERATURE REVIEW 
2.1 Three Categories of Literature 
 
The thesis focuses on the Commissions’ consultation but it is worth first 
reviewing the wider, and relatively modest, body of literature that considers 
the work of the LC and the ALRC. It can be roughly divided into three general 
categories: literature that calls for the establishment of a LRC, that which 
introduces the newly formed Commissions and their role or working methods, 
and finally, publications that seek to critique the Commissions’ features or 
performance.13 Some writing obviously traverses all three of these categories, 
the best example of this being the major contribution in this area: Hurlburt’s 
book Law Reform Commissions in the United Kingdom, Australia and 
Canada.14 For this reason, that book and one other publication will be 
                                            
12 The importance of reviewing practices from a comparative perspective was also 
commented on by J Halliday Quinquennial Review of the Law Commission (March 2003, 
available at http://www.dca.gov.uk/majrep/lawcom/halliday.htm) Annex 5 [21]: 
‘Although the circumstances of the Commissions surveyed vary considerably, the 
results of the questionnaire [sent to other LRCs as part of the Review] suggest that 
the Law Commission for England and Wales would do well to keep abreast of 
developments in comparable Commissions in other jurisdictions, with the aim of 
learning any useful lessons for its own practice.’ 
13 Beynon used similar categories in her DPhil thesis when reviewing the literature on English 
law reform bodies (H Beynon Independent Advice on Legislation (DPhil Oxford University, 
1982) 57-58). 
14 WH Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
(Juriliber Edmonton 1986). 
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discussed separately at some length below. First, however, the literature will 
be discussed in terms of the categories identified. 
2.1.1 Calls for a Commission 
 
The first category of publications, those calling for the establishment of a LRC, 
focuses on the inadequacy of existing law reform machinery. In both England 
and Australia, neither Government Departments nor the various ad hoc law 
reform committees were able to keep the law up to date effectively. A third 
alternative was reform by the judiciary but the restrictions on this sort of law 
making, such as the need for a case to decide, meant that the courts were not 
able to reform the law systematically either. The Australian federal system 
also presented challenges to successful law reform. Not only are there eight 
State and Territory Governments to contend with, the Commonwealth 
Government’s power to legislate is limited to particular topics.  
 
In England, there were a number of calls in the modern era for a body like the 
LC to address the difficulties just described.15 Although different models and 
personnel were suggested, there was a common theme of a permanent and 
full-time approach to law reform.16 The classic call, however, came in 1963 
from Gardiner and Martin. In a chapter of the book that they edited, Law 
                                            
15 For a comprehensive discussion that begins with the earliest calls for law reform in 
England, see Hurlburt Law Reform Commissions in the United Kingdom, Australia and 
Canada 15-50.  
16 For example, Lord Devlin Samples of Law Making (Oxford University Press London 1962) 
27; G Gardiner 'The Machinery of Law Reform in England' (1953) 69 LQR 46; AL Goodhart 
Law Reform (The Presidential Address, Holdsworth Club of University of Birmingham 1952) 
15-17. 
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Reform Now,17 they outlined their vision of a permanent reform body charged 
with keeping all of English law under review. This vision, albeit somewhat 
modified,18 became the LC that was created in 1965 when Lord Gardiner 
became Lord Chancellor.  
 
In Australia, the classic call for a national LRC is attributed to Chief Justice 
Dixon in 1957.19 His suggestion was subsequently taken on by other writers 
such as Sutton, Bennett and Justice Mason.20 Again the theme was 
establishing a body that could undertake law reform on a permanent and full-
time basis. Those writing after 1965 also drew on the experience of the LC to 
strengthen the call for an equivalent Australian body. Some ten years later, in 
1975, the ALRC was created. 
 
Although the LC and the ALRC were not in existence when much of the 
literature in this first category was written, there are quite a number of relevant 
publications. This is particularly so in relation to the writing in Australia after 
1965, as the establishment of the English LC (and some of the Australian 
State and Territory LRCs) generated some comment. However, this literature 
did not discuss the focus of this thesis: the issue of consultation. It was only 
                                            
17 G Gardiner and A Martin 'The Machinery of Law Reform' in G Gardiner and A Martin (eds) 
Law Reform Now (V Gollancz London 1963). 
18 Writing in 1996 and using archives then only recently made public, Cretney insightfully 
explains how the modifications made to the Law Reform Now model were political 
compromises needed to secure the LC’s creation (SM Cretney 'The Law Commission: True 
Dawns and False Dawns' (1996) 59 MLR 631). This article was published later as part of a 
collection of works in SM Cretney Law, Law Reform and the Family (Clarendon Press Oxford 
1998). 
19 O Dixon 'Comments on KO Shatwell's "Some Reflections on the Problems of Law Reform"' 
(1957) 31 Australian LJ 342, 342.  
20 AF Mason 'Law Reform in Australia' (1971) 4 Federal LR 197, 212-214; KCT Sutton The 
Pattern of Law Reform in Australia (University of Queensland Inaugural Lectures, University 
of Queensland Press Brisbane 1969) 14-18; JM Bennett 'Historical Trends in Australian Law 
Reform' (1969-1970) 9 U of Western Australia LR 211, 240. 
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after the Commissions were established that the literature shifted to more 
practical matters. This shift marked the beginning of the second category of 
work in this field. 
2.1.2 Introducing the Commissions  
 
This category of writing introduces the LC and the ALRC as institutions or 
considers issues such as their role and working methods. It is here that the 
first real discussion of the Commissions’ consultation takes place. Most of this 
writing occurred within five or ten years of the relevant Commission being 
created and in general, it was mainly descriptive. The LC and the ALRC were 
relatively new inventions and much of the literature seemed to focus on 
informing readers about the Commissions as institutions and how they 
functioned. There was also a sense of optimism in much of this writing, 
perhaps due to the enthusiasm and hope associated with the creation of 
these new bodies. This meant that the limited analytical discussion, which did 
go beyond mere description, was generally quite positive. 
 
There is a lot of this sort of literature about the LC. Perhaps as the first body 
of its type, there was a greater need for some kind of introduction. Lord 
Scarman, the first Chairman of the English Commission, wrote many pieces in 
the few years after the Commission had been established.21 In these articles, 
                                            
21 For example, L Scarman Law Reform: The New Pattern (The Lindsay Memorial Lectures, 
Routledge & Paul London 1968); L Scarman 'Inside the English Law Commission' (1971) 57 
American Bar Association J 867; L Scarman 'The Work of the Law Commission for England 
and Wales' (1968) 8 U of Western Ontario LR 33; L Scarman 'Law Reform - The Experience 
of the Law Commission' (1968) 10 J of Society of Public Teachers of Law 91; L Scarman 'The 
Law Commission' (1972) 1 Anglo-American L Rev 31; L Scarman 'Law Reform - Lessons 
from English Experience' (1968) 3 Manitoba LJ 47. 
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he describes in general terms the role of the LC, its structure and its working 
practices. Other early Commissioners also wrote articles along similar lines,22 
as did others at the time.23 When describing the LC’s work methods, the 
importance of consultation was generally emphasised and, in particular, it was 
the Commission’s use of working papers (now called consultation papers) that 
attracted the most comment. Marsh, for example, discusses how a paper 
outlining the issues and the Commission’s preferred view was drafted, widely 
distributed and how the comments received were then considered when 
drafting the Commission’s final report.24  
 
This category of literature also mentioned some of the reasons why 
consultation was done and some of its outcomes. The focus of this discussion 
on goals and outcomes of consultation was on the improvement of the quality 
of LC reports. Most of the writing on the LC in this category was generally 
quite shallow. Any description was usually very general and the limited 
analysis that was attempted was normally quite superficial. This is perhaps 
understandable, given that most of this writing was done in the early years of 
the LC. This lack of depth in the literature is also consistent with the likely 
purpose of much of this writing, which simply was to introduce people to the 
Commission. 
 
                                            
22 For example, Marsh 'Law Reform in the United Kingdom: A New Institutional Approach' and 
AL Diamond 'The Work of the Law Commission' (1976) 10 The Law Teacher 11.  
23 For example, RJ Sutton 'The English Law Commission: A New Philosophy of Law Reform' 
(1967) 20 Vanderbilt LR 1009 and Lord Gardiner 'Methods of Law Reform' (1968) 13 St Louis 
ULJ 3. 
24 Marsh 'Law Reform in the United Kingdom: A New Institutional Approach' 278-280. See 
also Diamond 'The Work of the Law Commission' 13-15. For one of the best modern 
descriptions of the LC’s consultation process, see M Arden 'The Work of the Law 
Commission' (2000) 53 Current Legal Problems 559, 564-5. 
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Literature introducing the ALRC was less common. The likely reason for this is 
that by the time the Australian Commission was established, the concept of a 
LRC was already well known. The English Commission had been in existence 
for a decade and State and Territory Commissions in Australia had also been 
around for a number of years. There was simply less of need to introduce the 
latest model. In terms of what was written on the ALRC in this category, two 
main themes emerged. The first was a general description of the Commission 
and its functions along the same lines as the discussion of the LC outlined 
above. As was the case in England, the first Chairman, Justice Kirby, took the 
lead in promoting awareness of his organisation. The best examples of this 
are two of his unpublished conference papers: ‘Reforming Law Reform: New 
Methods of Law Reform in Australia’25 and ‘Law Reform in Australia: 
Antipodean Reflections’.26 
 
The second theme related to the ALRC’s consultation. Although the model of 
a LRC may not have been revolutionary in Australia, the Commission’s 
approach to consultation was something new. Again, Justice Kirby wrote a 
number of pieces discussing the ALRC’s participatory approach to 
consultation.27 The most comprehensive is his chapter in Legal Change: 
                                            
25 MD Kirby 'Reforming Law Reform: New Methods of Law Reform in Australia' (paper 
presented at United Kingdom National Committee on Comparative Law Colloquium on 
"Methods of Law Reform" September 1979). 
26 MD Kirby 'Law Reform in Australia: Antipodean Reflections' in Law Reform in the 
Commonwealth: Report of the Meeting of Law Reform Agencies (Commonwealth Secretariat 
London 1977). See also MD Kirby 'A National Approach to Law Reform' (1975) 1 Legal 
Service Bulletin 287 and MD Kirby 'Law Reform in Australia' (1977) 25 Chitty's LJ 171. 
27 For example, Kirby Reform the Law Ch 3; MD Kirby 'Public Involvement: Yes, But How?' 
(1977) 5 Reform 8; MD Kirby 'Public Hearings for Law Reform' (1976) 2 Reform 20; Kirby 
'Law Reform in Australia' 173-4. 
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Essays in Honour of Julius Stone28 where he describes in some detail the 
innovations that the ALRC brought to the consultation process. This new 
approach included using public hearings and the public media, the 
appointment of interdisciplinary consultants and distributing lay versions of 
consultation documents. In these writings, Justice Kirby discusses the 
importance of involving the public in law reform for principled reasons and the 
practical benefits of producing a better report. 
2.1.3 Critiquing the Commissions  
 
Over time, as the Commissions continued to work, their role in the reform 
process and their methods of work came under some scrutiny. The initial 
‘honeymoon’ was over and there were a number of publications that critically 
evaluated the performance of the LC and the ALRC. This closer examination 
of the Commissions and their methods signals the transition from the second 
literature category to the third. This is not to say that all of the work was 
negative. However, this third category of writing, generally published five or 
ten years after the establishment of the relevant Commission, is more critical 
in its evaluations. It should be noted that this transition was a gradual one. 
The boundary is blurred and some publications could be comfortably allocated 
to either category. 
 
Again, it was the LC that attracted more interest with several wide ranging 
evaluations. The most common theme was the difficulties that the 
                                            
28 MD Kirby 'Law Reform and "Ministering to Justice"' in A Blackshield (ed) Legal Change: 
Essays in Honour of Julius Stone (Butterworths Sydney 1983). 
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Commission had encountered with the implementation of its reports. Writers 
discussed the hurdles to enactment, the most important of which was the lack 
of interest or support of Government, or sometimes its actual opposition to 
reports.29 There was some discussion of the importance of the LC’s 
relationship with Government and its Departments, and the politics of reform. 
Most writers were of the view that the LC had struggled to achieve 
implementation although Cretney’s thoughtful article ‘The Politics of Law 
Reform – A View from the Inside’ suggests that these concerns have been 
exaggerated.30 
 
Some writers also commented on the projects that the English Commission 
had undertaken. There were some concerns expressed about the LC avoiding 
the big topics in favour of ‘piecemeal reform.’31 There has also been some 
criticism of the Commission’s focus on substantive law to the detriment of 
potential procedural reform.32 Others noted difficulties with the Commission’s 
attempts at codification.33 Some of this criticism of the LC’s work was unfair. It 
                                            
29 For example, PM North 'Law Reform: Processes and Problems' (1985) 101 LQR 338, 346-
357; A Samuels 'The Law Commission: Do We Really Need It?' (1986) 136 New LJ 747; RT 
Oerton 'The Law Commission: In Need of Support' (1986) 136 New LJ 1071; Lord Hooson 
'Reform of the Legislative Process in the Light of the Law Commissions' Work' (1983) 17 The 
Law Teacher 67, 69-72; AL Diamond 'The Law Commission and Government Departments' in 
G Zellick (ed) The Law Commission and Law Reform (Sweet & Maxwell London 1988); SM 
Cretney 'The Politics of Law Reform - A View from the Inside' (1985) 48 MLR 493, 498-515; 
PM North 'The Law Commission - Methods and Stresses' (1981) 3 Liverpool LR 5, 5-13; RT 
Oerton A Lament for the Law Commission (Countrywise Press Chichester 1987) Ch 8. 
30 Cretney 'The Politics of Law Reform - A View from the Inside' 498-515. 
31 GJ Borrie Law Reform: A Damp Squib? (Inaugural Lecture, University of Birmingham 1970) 
2. See also R Rice 'Editorial: The Law Commission's First 20 Years' (1986) 136 New LJ 201. 
Note, however, Farrar’s defence of the LC’s approach in JH Farrar Law Reform and the Law 
Commission (Sweet and Maxwell London 1974) 121. 
32 JH Farrar 'Law Reform Now - A Comparative View' (1976) 25 International and 
Comparative LQ 214, 223; Borrie Law Reform: A Damp Squib? 3-4; Farrar Law Reform and 
the Law Commission 121. 
33 Farrar 'Law Reform Now - A Comparative View' 218-220; North 'The Law Commission - 
Methods and Stresses' 15-18; Farrar Law Reform and the Law Commission 58-62. 
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was set an enormous task of keeping ‘all of the law’34 under review and it is 
obvious that this is impossible given the Commission’s financial constraints.  
 
A few articles in this third category also addressed the issue of consultation. In 
contrast with the earlier writing which was generally uncritical, this literature 
was more probing. The most important article on this topic is ‘Law Reform: 
Processes and Problems’ by North.35 This seems to be the first time that 
consultation was seriously and genuinely critiqued. Up until then the literature 
shared ‘two common elements – an assumption as to the merits of 
consultation and a failure to analyse the purposes of consultation.’36 One of 
North’s goals was to address these two issues. He firstly identified the 
purposes of consultation that were generally put forward. They included 
learning how the law operates in practice, creating democratic legitimacy for 
reports and assessing public opinion. Having identified these goals of 
consultation, he then considered whether they were realised. His conclusion 
was that he was ‘highly sceptical’ that these purposes were being achieved. 
Financial constraints and difficulties in interesting people and accessing their 
views were cited as key problems. 
 
North also discussed and evaluated consultation in an earlier article, ‘Law 
Reform: The Consultation Process’,37 although his views were less critical 
                                            
34 Law Commissions Act 1965 (UK), s3(1). See Chapter 2 for a discussion of the LC’s 
functions. 
35 North 'Law Reform: Processes and Problems'. Similar themes were also addressed in PM 
North 'Issues in Law Reform: An English Perspective' (paper presented at Law Reform 
Workshop, Law Foundation of New South Wales 1982) and PM North 'Law Reform: Problems 
and Pitfalls' (1999) 33 U of British Colombia LR 37. 
36 North 'Law Reform: Processes and Problems' 339. 
37 PM North 'Law Reform: The Consultation Process' (1982) 6 Trent LJ 19. 
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than in his later work. Nevertheless, he still identified a number of difficulties 
with consultation including the amount of time it took, the tendency to receive 
more responses from those who disagree with proposals38 and again, the 
difficulty in getting people interested in responding to the Commission’s call 
for views.39 Some attempts had been made to try and address these concerns 
such as shorter consultation documents, however, these too raised their own 
problems such as responses tending to be shorter and less engaged with the 
key issues. North also discussed and evaluated the likely effectiveness of 
alternative consultation methods such as the public hearings held in 
Australia.40 His view was that they were probably not warranted in England. 
The consensus of the literature on the LC’s consultation in this category is 
best described as conditional approval.41 It was generally accepted that 
consultation was a useful part of the law reform process, but it was not one 
that should be embraced uncritically. The value of the exercise must be 
weighed against, for example, its cost. 
 
In addition to the literature already discussed, two books about the LC that fall 
within this third category deserve special attention. The first is A Lament for 
                                            
38 See also Cretney 'The Politics of Law Reform - A View from the Inside' 504-6 in relation to 
the problems of representativeness in consultation responses. 
39 See also Farrar Law Reform and the Law Commission 122-123. 
40 North 'Law Reform: The Consultation Process' 27-28. 
41 See, for example, Oerton A Lament for the Law Commission 64 and Farrar Law Reform 
and the Law Commission 122-3. There were also views on either side of conditional approval. 
Those who rated consultation more favourably include Diamond, who said that it was 
‘tremendously important’ and gave two examples of reports that were significantly altered as a 
result of consultation (Diamond 'The Work of the Law Commission' 14-15). See also Lord 
Hunter 'Law Reform - the Process of Consultation' (paper presented at Annual General 
Meeting of Scottish Law Agents Society 1980, extracted in an appendix in (1980) 48 Scottish 
Law Gazette). This can be contrasted with the views of Gower who thought it ‘relatively 
uncommon’ that consultation provided genuine help (Gower 'Reflections on Law Reform' 
263). 
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the Law Commission, written by Oerton in 1987.42 The greatest strength of 
this book is that it was written by a long serving former member of the LC’s 
staff. This is, however, also its greatest weakness as it is a very personal 
account of Oerton’s time at the Commission. Indeed, he acknowledged in the 
preface to the book that it was not a ‘comprehensive study’ of the 
Commission’s achievements, but rather ‘a personal study, based largely on 
my own experiences as a member of the Commission’s staff for more than 
twelve years’.43 Accordingly, a cautious approach was taken when assessing 
the reliability of Oerton’s views.  
 
However, despite this need for some caution, the book made some interesting 
observations. In addition to the usual descriptions of the function and structure 
of the LC, there was a lot of detail about the workings of the Commission that 
is not found elsewhere. Drawing on his experience, Oerton described at some 
length the stages that a project goes through from start to finish and the role 
that the different positions at the Commission play, both at staff and 
Commissioner level. Also of interest was his analysis of the role of the four 
Commissioners and the Chairman. His view was that the Commission should 
function as an institution rather than as a body of five individuals.44 Oerton 
also expressed strong views doubting the LC’s independence from 
Government.45 
 
                                            
42 Oerton A Lament for the Law Commission. 
43 ibid 1. 
44 ibid 27-32. 
45 ibid Ch 9, 46. 
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The second book46 about the LC worth mentioning is Law Reform and the 
Law Commission written by Farrar in 1974.47 At the outset, it should be noted 
that this book was aimed primarily at university law students and so was 
focused more on introducing a wide range of issues than critically engaging 
with particular concerns. However, it included a useful discussion of a variety 
of topics including the situation before the LC, its establishment and its 
working methods. One of the most interesting contributions that Farrar’s book 
made was to do some preliminary comparative thinking on the law reform 
machinery in New Zealand, the United States and France and Germany. 
There was a good description of the history of law reform in each of the 
jurisdictions, although the actual comparative analysis undertaken was 
relatively brief.48 Farrar’s final chapter was also interesting as he reached a 
number of wide ranging conclusions about the LC that were generally, 
although not wholly, positive. He also made suggestions for the future 
including the possibility of judicial implementation of LC reports. 
 
The Australian Commission and its work also came under some critical 
scrutiny in this third category of literature. As was the case with the English 
LC, the problem of implementation was the most common theme. Although it 
was not all gloomy as some level of success was acknowledged,49 concerns 
were expressed that a number of ALRC reports had not been implemented. 
                                            
46 There is also another book about the LC: Graham Zellick (ed) The Law Commission and 
Law Reform (Sweet & Maxwell London 1988). However, this is simply a collection of papers 
presented at a conference on the LC so it is more appropriately dealt with as a number of 
discrete works rather than as a book. 
47 Farrar Law Reform and the Law Commission. 
48 Farrar himself describes the comparisons as ‘superficial’ (ibid 103). 
49 M Rayner Rooting Democracy: Growing the Society We Want (Allen & Unwin St Leonards 
1997) 134-5; House of Representatives Standing Committee on Legal and Constitutional 
Affairs Law Reform: The Challenge Continues (Australian Government Publishing Service 
Canberra 1994) 23-24. 
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The writing examined some of the reasons for this backlog and most of the 
discussion centred on difficulties in getting the Government and its 
Departments engaged with projects.50 Sometimes it was a mere lack of 
interest, whereas other times the lack of implementation could be attributed to 
either the hostility of the Public Service,51 or the Government avoiding political 
controversy for fear of offending powerful interest groups.52 Many solutions 
were suggested but most revolved around working more closely with 
Government.53 Ross’s book The Politics of Law Reform54 was an excellent 
study of this issue and he gave specific examples of how different reform 
proposals had been defeated. His focus, however, was on law reform 
generally, whether it occurred through LRCs or not.55 Justice Kirby has also 
written a useful piece on this topic, ‘The Politics of Achieving Law Reform’, 
comparing examples of reports that were implemented with those that were 
not, in an attempt to draw out lessons for future law reformers.56 
 
Another issue examined in this third category of writing was whether the 
ALRC would or should continue to function, at least in its present form. In 
                                            
50 Rayner Rooting Democracy: Growing the Society We Want 134-6; Senate Standing 
Committee on Constitutional and Legal Affairs Reforming the Law (Australian Government 
Publishing Service Canberra 1979); MD Kirby 'The Politics of Achieving Law Reform' (1988) 
11 Adelaide LR 315. 
51 This is the term used for the Civil Service in Australia (or the Australian Public Service). 
Generally, the phrase ‘Civil Service’ will be used when referring to the bureaucracy in both 
countries, reserving ‘Public Service’ to those situations when specifically referring to the 
Australian situation.  
52 Kirby 'The Politics of Achieving Law Reform'; R Sackville 'Law Reform - Limitations and 
Possibilities' in A Blackshield (ed) Legal Change: Essays in Honour of Julius Stone 
(Butterworths Sydney 1983) 227-36; MD Kirby 'Reforming the Law' in A Erh-Soon Tay and E 
Kamenka (eds) Law-Making in Australia (Edward Arnold Port Melbourne 1980) 68-69. 
53 Kirby 'The Politics of Achieving Law Reform'; House of Representatives Committee Law 
Reform: The Challenge Continues 23-31; Senate Committee Reforming the Law; Kirby 
'Reforming the Law' 68-69. 
54 SD Ross Politics of Law Reform (Penguin Books Ringwood 1982). 
55 Although Ross does address the role of LRCs (ibid Ch 5). 
56 Kirby 'The Politics of Achieving Law Reform'. 
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1999, Handford surveyed the recent history of LRCs in Australia, England and 
Canada (including Commissions in the various States, Territories and 
Provinces where they exist) and concluded that in Australia the role of these 
bodies was in decline. He lamented a hostile environment where the ALRC 
and other Commissions have had to face threats to their continued 
existence.57 One of these threats was the 1994 inquiry into the ALRC by a 
House of Representatives Parliamentary Committee, as there were some 
concerns that its report might recommend reducing the budget of the 
Commission, or perhaps even that it be abolished.58 However, the 
Committee’s report was positive and recommended that the ALRC continue 
its work.59 Other articles, although ones generally written by those within the 
law reform field, have also unsurprisingly concluded that the ALRC, or LRCs 
in general, continue to fulfil an important institutional role.60 
 
The ALRC’s consultation was also evaluated in the literature. By contrast with 
the LC, the vast majority of this writing was positive and generally quite 
uncritical. This is probably because much of this literature was produced with 
the intention of promoting the ALRC. Although this is a legitimate goal, this 
lack of critical analysis remains a weakness of this category of writing. Much 
of the Australian literature discussed the reasons for consulting and the 
                                            
57 P Handford 'The Changing Face of Law Reform' (1999) 73 Australian LJ 503, 510-11. 
Some of the threats to LRCs in Australia are also discussed in M Neave 'Law Reform in the 
Age of Managerialism' (paper presented at Australasian Law Reform Agencies Conference 
June 2002). 
58 A couple of the people interviewed described concerns that the inquiry was prompted by a 
Government desire to reduce costs. 
59 House of Representatives Committee Law Reform: The Challenge Continues. 
60 Weisbrot 'What's the Value of a Full Time Standing Law Reform Commission?'; M Tilbury 
'The Changing Fortunes of Law Reform Commissions' (1994) 19 Alternative LJ 202; J 
Goldring 'Processes and Problems of Law Reform' in Minutes and Record of Proceedings: 
Sixteenth Australasian Law Reform Agencies Conference (Department of Justice Hobart 
1993) 20; Kirby Reform the Law 66-7. 
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benefits that flowed as a result. An article entitled ‘Engaging the Public – 
Community Participation in the Genetic Information Inquiry’ written by a 
current Commissioner, Associate Professor Brian Opeskin, is a good recent 
example.61 In the context of a particular ALRC inquiry, Opeskin discussed the 
value of consultation in allowing people to participate in law making, the 
opportunity to educate the community, the improvement in law reform 
proposals and the support generated for the final ALRC report.62 There was 
also some description in the literature of how the ALRC consulted. Public 
hearings as a unique Australian feature were discussed, as were other more 
general approaches such as the Commission’s use of consultation 
documents.63  
 
Not all of the literature on the ALRC’s consultation was uncritically positive. A 
1994 Parliamentary Committee report, although generally positive about the 
ALRC’s consultation, noted some criticism of the process on particular 
reports.64 Sackville also cautioned against being overly optimistic about 
consultation and raised doubts about it achieving the goal of building a 
                                            
61 B Opeskin 'Engaging the Public - Community Participation in the Genetic Information 
Inquiry' (2002) 80 Reform 53. 
62 See also Weisbrot 'What's the Value of a Full Time Standing Law Reform Commission?' 
11-15; Kirby 'Reforming the Law' 65-67. Skene also addresses these issues although in the 
context of the Victorian LRC (L Skene 'Consultation: Asking Law Reform Questions and 
Listening to the Answers' (1985) 59 L Institute J 453, 453-4). 
63 Weisbrot 'What's the Value of a Full Time Standing Law Reform Commission?' 12-14; 
Opeskin 'Engaging the Public - Community Participation in the Genetic Information Inquiry' 
56-57; Kirby 'Reforming the Law' 67. 
64 House of Representatives Committee Law Reform: The Challenge Continues 32-40. The 
report did not conclude as to whether these concerns were well founded or not, but it did at 
least note the failure of the ALRC to ensure that all consultees felt as though their views were 
being considered genuinely. 
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consensus amongst stakeholders.65 Other writers identified difficulties in 
getting members of the public and others engaged in consultation.66  
2.2 Two Important Works 
 
Although there is often some overlap, most of the literature on LRCs can be 
comfortably allocated to one of the three categories identified. There are, 
however, two works that defy this classification: Law Reform Commissions in 
the United Kingdom, Australia and Canada by Hurlburt67 and Independent 
Advice on Legislation by Beynon.68 These two publications are considered 
here separately because not only are they the most important writings for this 
field of law reform, their valuable contribution traverses all three categories. 
 
William Hurlburt’s book was published in 1986 and examined eighteen LRCs 
in the United Kingdom, Australia and Canada, including both federal and state 
or provincial Commissions in the latter two countries. This thesis is about the 
LC and the ALRC, so this review will focus on the treatment of those two 
Commissions. Hurlburt’s intention was that his book ‘be a first step towards a 
description and analysis’ of the LRCs in these three jurisdictions.69 He 
realised that while there was writing on specific Commissions and particular 
aspects of their work, there was little consideration of LRCs as a unique type 
of institution. A review of the book by Marsh said: ‘No one else is likely to 
                                            
65 Sackville 'Law Reform - Limitations and Possibilities' 235. 
66 Opeskin 'Engaging the Public - Community Participation in the Genetic Information Inquiry' 
58. See also Weisbrot 'What's the Value of a Full Time Standing Law Reform Commission?' 
12; Kirby 'Reforming the Law' 67; Kirby Reform the Law 14. 
67 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada. 
68 Beynon Independent Advice on Legislation. 
69 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 1. 
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attempt anything similar on the same scale. The work will remain a unique 
and comparative exercise.’70 This is true: Hurlburt’s book is an impressive 
piece of work in its breadth and what it attempts to do. 
 
The first half of the book described in some detail how the various LRCs came 
to be established, how they are structured and how they work. This included a 
discussion of how the two Commissions conducted their consultation. This 
review was primarily descriptive and retraced much of the literature already 
discussed above. After describing the history of the LC’s work up to 1986, 
Hurlburt concluded that it had been productive. Although there were 
significant problems with the LC’s codification goals, its record was described 
as ‘one of substantial and sustained achievement.’71 Hurlburt’s view of the 
ALRC was also generally positive. Its participatory approach to law reform 
was innovative and promising, although its work had not yet translated into 
significant legislative results at the time he was writing. One valuable 
contribution this part of the book made was to bring together these different 
histories and to comment on the position of the Commissions in 1986. 
 
The second half of Hurlburt’s book sought to go beyond describing the 
individual Commissions and undertook a more analytical study. His goal was 
to explore the nature of LRCs as institutions. His first area of comparison was 
the expectations and values of the Commissions. Although acknowledging the 
limitations of such an exercise, Hurlburt identified the sorts of values that the 
Commissions adopted when making decisions: the law ought to be fair or just, 
                                            
70 NS Marsh 'Law Reform Commissions Compared: A Review Article' (1989) 38 International 
and Comparative LQ 185, 196-7. 
71 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 86. 
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treat people equally, conform to current morality, be understandable and 
enforceable. 
 
Hurlburt went on to describe generic features of LRCs in terms of their 
structure and working methods. He described Commissions, so far as the LC 
and the ALRC were concerned, as being small bodies that were set up as 
independent from Government. They had a number of permanent members, 
each of whom was collegially responsible for a report, and they were headed 
by a Chair. In terms of working methods, although Hurlburt had reservations 
about the success of the Commissions’ empirical research, his view was that 
their consultation was of great value.72 In fact, Hurlburt is one of the few 
writers who addressed this issue of consultation in some depth.73 He began 
by identifying potential reasons for consulting and listed the goals of making 
reports more acceptable to Government and others, of producing better 
recommendations and of giving people an opportunity to be heard. Who was 
consulted was also discussed with the list including lawyers, judges, 
Government and other interested parties. He advocated the use of personal 
approaches to individuals as being more likely to gain their co-operation. The 
difficulties in getting members of the general public to engage in the 
consultation exercise were also noted.  
 
The actual mechanics of the consultation process were also discussed. 
Hurlburt noted various methods of consulting including informal discussions or 
meetings, consultation documents and public hearings. The consultation 
                                            
72 Hurlburt classified the working methods of LRCs differently from this thesis, and regarded 
consultation and empirical research as being separate processes (ibid 322-334). 
73 ibid 334-349. 
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documents were discussed in some detail and the potential problems of 
excessive length and technicality were identified, as were the significant time 
and cost implications. Hurlburt concluded his treatment of consultation by 
looking at its impact. His view was that consultation, and indeed widespread 
consultation, was worth doing. It increased the profile of law reform and the 
chances of producing better ideas, as well as being likely to reduce any 
concerns of interested parties and Government. It was not, however, an 
unqualified endorsement as Hurlburt noted that cost would have to be 
weighed against these benefits. 
 
The book also considered the issue of implementation and Hurlburt’s 
comments above about the success of the LC and the ALRC in this area were 
restated.74 An important part of this discussion included the issue of being 
sufficiently close to Government to know its interest but while still remaining 
independent. The obstacles to implementation such as politics, bureaucratic 
opposition and shortage of time were discussed. Hurlburt also considered the 
role of LRCs generally. After concluding that the courts, the Parliament, the 
Executive and other reform agencies were not able to keep the law up to date, 
Hurlburt suggested that this job should be done by a LRC. He concluded with 
some reflections on the future of these bodies such as their likely ongoing 
existence and his hopes that the machinery for getting LRC proposals 
enacted would improve. 
 
                                            
74 Although he regards implementation as being relevant to judging a Commission’s 
effectiveness, Hurlburt is also very clear that this is not the sole criterion for success. 
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The second major work worthy of individual consideration is a 1982 DPhil 
thesis by Dr Helen Beynon called Independent Advice on Legislation.75 
Beynon’s thesis considered the constitutional role that advisory ‘government-
appointed commissions’76 played in the legislative process in England. Her 
work included bodies other than the LC such as Royal Commissions and 
Departmental Committees, but the discussion here will focus on her treatment 
of the LC and other issues relevant to this thesis. The thrust of Beynon’s work 
is that the constitutional role of these government-appointed commissions has 
not been sufficiently considered. Indeed, it was suggested that a lack of 
scrutiny might be intentional because it ‘allows for an accommodation 
between traditional theory and modern political realities.’77 In seeking to 
contribute to this debate, Beynon suggested that the key to defining the role of 
these commissions rests upon understanding two characteristics that they 
generally have: independence and an advisory function. At first glance, 
commissions with these attributes do not create problems for Parliamentary 
sovereignty. However, Beynon argued that difficulties arise because these two 
concepts are slippery and make the constitutional position of these 
commissions uncertain. 
 
Although Beynon’s focus was on constitutional matters, she did discuss other 
issues of relevance for the LC. One example was her review of the law that 
exists in relation to commissions. In terms of how the LC should operate, 
there is very little legal guidance. The Law Commissions Act 1965 (UK) does 
                                            
75 Beynon Independent Advice on Legislation. 
76 ibid Abstract. 
77 ibid 316. 
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direct Commissioners to investigate overseas legal systems78 but beyond 
that, little is said. For example, public consultation is not required by the Act.79 
Beynon linked the lack of legal regulation in this area with the failure to 
consider how these sorts of commissions fit within the existing constitutional 
framework. 
 
There was also some brief discussion of the LC’s consultation. The 
Commission’s contribution in pioneering the use of working papers was noted, 
including its decision to provide tentative views on which to comment. Beynon 
also considered whom the LC consulted. What made her contribution original 
in this respect was that she conducted what she described as some ‘fairly 
crude’ empirical research into who actually responded to a Commission’s call 
for views.80 Beynon’s two main findings were that organisations responded a 
lot more often than individuals and that lawyers were the group who were 
most commonly consulted. These findings were based on standing 
commissions generally but it is likely they would be replicated in a similar 
study of the LC. 
 
Implementation was also considered and identified as a key issue for 
commissions advising Government. Beynon again undertook some empirical 
work and concluded that in 1982, the LC had 77% of its reports either wholly 
or substantially implemented. She doubted the claims that implementation 
                                            
78 Law Commissions Act 1965 (UK), s3(1)(f). 
79 Beynon Independent Advice on Legislation 115, although there is a requirement for the 
English LC to consult with its Scottish equivalent (Law Commissions Act 1965 (UK), s3(4)). 
80 Beynon Independent Advice on Legislation 218. Beynon described this aspect of her 
research as ‘fairly crude’ because the information available as to who was consulted and their 
professional background or affiliation was often limited. 
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does not occur and concluded that the LC had had a significant impact on the 
statute book. She did consider later in her thesis, however, ways of avoiding 
the difficulties of implementation associated with the lack of Parliamentary 
time. Beynon also generally discussed the issue of the LC’s Programme and 
identified some of the criticisms mentioned above about the projects it had 
undertaken. Problems with codification were also identified. 
2.3 Reflections on the Literature 
 
The above discussion gives an overall sense of the writing that deals with 
LRCs. It is interesting to trace the phases in the literature starting with calls for 
the Commissions to be established, through to the more recent critical 
evaluations of their work. Although other issues such as implementation 
seemed to be more important, consultation did feature as a critical issue for 
those writing about the LC and the ALRC. It has always been part of the 
Commission’s work and it has attracted comment since they were established. 
There are, however, four significant weaknesses in the current body of 
literature that discusses consultation. 
 
The first is that most of the writing on consultation was relatively superficial. A 
number of authors simply gave a brief overview of how the Commissions 
consulted before moving on to consider other issues. Even those who 
engaged with the process of consultation in some detail tended to focus on 
describing how it occurred, rather than taking a more analytical approach. In 
some cases, this superficiality was probably intentional. Some of the writing 
was based on speeches made after various dinners, while other works were 
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produced from within the law reform field and were not looking to critique the 
Commissions’ consultation. It is understandable that strong critical analysis 
might not be appropriate in these situations. Nevertheless, many works 
provide only a superficial review of the Commissions’ consultation process. 
 
Even the small amount of writing that purported to go further and examine the 
Commissions’ consultation in some depth is unsatisfactory. For example, 
although the value of Hurlburt’s work has already been acknowledged, the 
usefulness of his discussion of consultation should be qualified. The attempt 
to explore the operations of eighteen LRCs meant that although consultation 
was discussed at some length, it formed only a small part of this significant 
work. Another limitation relates to Hurlburt’s approach, as much of his writing 
focused on recounting the ideas of others.81 Sometimes the book seemed to 
be primarily a literature review with the result that Hurlburt’s own comments 
were sometimes lost amongst the views of others. A final qualification is the 
age of his study, as it was published in 1986. The qualifications of age and 
depth of analysis also apply to Beynon’s work. Her thesis was submitted for 
examination in 1982 and the consultation of the LC was only a small part of 
her research. So despite the reasonable amount of literature that considered 
the consultation conducted by the LC and the ALRC, it provided only a 
relatively superficial analysis of this issue. 
 
                                            
81 One review of the book said: ‘His main purpose seems to be to provide his readers with 
sufficient information to enable them to reach their own conclusions about the basic questions 
raised in the book.’ (C Gauk 'Book Reviews - Law Reform Commissions in the United 
Kingdom, Australia and Canada' (1990) 28 Alberta LR 693, 693). 
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A failure to subject consultation to more rigorous scrutiny has led to a number 
of gaps in the literature. One of these was the failure to consider adequately 
the reasons why consultation was being done. North, who is one of the few 
who has written on these issues in any real depth, also identified this as a 
problem.82 He noted the ‘careful attention’ that the techniques of consultation 
had received from writers but went on to say that the literature on this issue 
shares: 
 
‘… two common elements – an assumption as to the merits of consultation 
and a failure to analyse the purposes of consultation. Too often, it seems, 
are different purposes of consultation discussed without any real 
examination of what the consultation is intended to achieve. Until the 
purposes of consultation are settled – and there may be several – it is 
hardly sensible to determine the methods.’83 
 
North’s concern is a real one as there was generally very little consideration of 
why consultation was being done. Although a few writers flagged some 
reasons for consulting, the issue was generally treated rather superficially. 
Others even ignored the issue of purpose and instead only considered the 
process of consultation. North was the exception, for having identified this 
concern, he then proceeded to discuss some of the reasons put forward for 
consultation. Similar concerns arise in relation to the impact of this exercise. 
Just as there was only limited treatment of the goals of consultation, very little 
has been written on its impact. 
                                            
82 North 'Law Reform: Processes and Problems'. 
83 ibid 338-339. 
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Another gap linked with the superficial approach taken by most writers is that 
many important parts of the consultation process were not discussed. 
Although most of the writing on consultation focused on how it was done, 
there were still some important issues left untouched. A good example of this 
is the informal consultation that Commissions undertake during a project. 
Although there was extensive discussion of formal parts of the process, such 
as the use of consultation documents and public hearings, very few people 
addressed the more informal consultation that generally took place through 
meetings or phone calls. This informal consultation can be as influential on 
Commissions as formal contact, and perhaps even more influential 
sometimes, and so should not be ignored. Other examples of parts of the 
process virtually omitted in the literature include how the methods of 
consultation were chosen and how those consultees targeted for involvement 
were selected. Another gap in the literature is the informal consultation that 
occurred both before a project was started and after a report was finished. 
 
The second major weakness of the literature is that much of it was based 
primarily on personal experience rather than systematic empirical research.84 
Many of the writers in this area have been involved in the LC or the ALRC and 
their conclusions were generally based on their time at the relevant 
Commission. This first hand experience can be a powerful source of 
knowledge to draw upon but there are also some dangers. One is that 
comments made are necessarily limited to a particular time or context and so 
                                            
84 Hurlburt is probably the exception because in addition to his own experience, he also drew 
on quite extensive research, including interviews with others involved in the law reform field. 
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generalisation may not be possible. Another danger is that one’s own 
experiences can colour any conclusions reached. Oerton’s book is probably a 
good example of how this can occur.  
 
The third criticism of the literature is its age. The major works that seriously 
considered the issue of consultation, Hurlburt’s book and North’s articles, are 
nearing the end of their second decade of life. While this writing provided a 
good insight into the Commissions at that stage of their development, its 
conclusions cannot be translated safely to the LC and the ALRC today. There 
are a few more recent contributions,85 but most of these analyses are 
relatively superficial, generally because the subject matter they address is 
wider than just consultation. 
 
Finally, there has also been a failure to provide a systematic comparative 
perspective in this field. Hurlburt’s book again makes the major contribution in 
this area86 but even his substantial work left questions unanswered. Although 
he did make some comparative observations as to why the Commissions 
might consult differently, he did not seek to explain systematically or otherwise 
critique these differences. To be fair, however, this was not his goal. His 
project was geared more towards exploring the nature of LRCs as institutions, 
rather than comparing individual Commissions.  
                                            
85 For example, PM North ‘Problems of Law Reform’ [2002] New Zealand L Rev 393; North 
'Law Reform: Problems and Pitfalls'; Arden 'The Work of the Law Commission'; AS Burrows 
'Some Reflections on Law Reform in England and Canada' (2004) (forthcoming, copy with 
author); Opeskin 'Engaging the Public - Community Participation in the Genetic Information 
Inquiry'; Weisbrot 'What's the Value of a Full Time Standing Law Reform Commission?'; Kirby 
'The ALRC - A Winning Formula'. 
86 Farrar (Farrar Law Reform and the Law Commission) and Deech (Deech 'Law Reform: The 
Choice of Method') also make a few comparative observations. 
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3. GOALS AND ARRANGEMENT OF THESIS 
 
To address these weaknesses in the literature, this thesis has three goals. 
The first is to describe comprehensively the process of consultation conducted 
by the two Commissions. For the first time, each step of this process will be 
described in detail, drawing on extensive, systematic empirical research. The 
second goal is to undertake a comparative analysis. By identifying the factors 
that influence the two Commissions, their different approaches to consultation 
can be explained. The third goal is probably best described as tentative, and it 
is to suggest some areas of improvement in the consultation of the LC and the 
ALRC. Although this thesis is a comparative study concerned primarily to 
explain differences in approach, a unique evaluative opportunity is created 
through this comparative description of the Commissions’ consultation. Thus 
although not forming a central part of the thesis, some tentative suggestions 
are made as to how consultation could be improved.  
 
Before addressing these three goals, the thesis begins with two introductory 
topics. First, in Chapter 2, it introduces the LC and the ALRC as institutions. 
Although this thesis focuses on consultation, it is important to understand the 
nature of the Commissions and how they function. The second topic is the 
issue of method. The findings of this study are based not on anecdote or 
personal experience, but are grounded in empirical research. The 
methodology employed in this thesis is addressed in Chapter 3.  
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Chapter 4 marks the beginning of the comparative analysis by outlining some 
of the influences that impact on the two Commissions. They include history, 
the type of projects the Commissions have undertaken, the different 
constitutional arrangements in England and Australia, and the Commissions’ 
relationship with their Government. This chapter sets up a comparative 
framework for the description of the consultation process that follows. So as 
the Commissions’ consultation is being described, differences or similarities in 
the approach of the LC and the ALRC are identified and then traced back to 
these influences. This exercise also provides an opportunity for thinking about 
how this process could be improved. 
 
Having established this comparative framework, the thesis then describes the 
Commissions’ consultation process chronologically. The starting point is the 
purposes of consultation, which are discussed in Chapter 5. The thesis charts 
new ground in that it identifies the goals of consultation and subjects them to a 
critical analysis. Chapter 6 then considers the methods of consultation 
employed and the many stages in the consultation process at both 
Commissions are explored in depth. As part of the process of consultation, the 
thesis also considers who is being consulted by the Commissions. This is a 
major issue and one that provides a valuable comparison between the LC and 
the ALRC. Although the issue is also addressed elsewhere, some suggestions 
are made in this chapter in particular as to how the process of consultation 
might be improved.  
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Chapter 7 addresses the outcomes of consultation by looking at the impact 
that it has on Commission decisions as well as its impact more generally. This 
chapter also considers how consultation material is treated in the decision 
making process. A number of factors are identified as making a particular 
submission more or less persuasive. There is also a tentative evaluation 
made of the worth of consultation. The final descriptive chapter, Chapter 8, 
draws together two other aspects of this process that are usually not 
considered to be part of the main consultation exercise. The first is whether 
any consultation is done to help decide what topics the Commissions choose 
or are given to investigate. The second aspect is the informal consultation that 
sometimes occurs after the report is finished. 
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1. INTRODUCTION 
 
Before delving into how the LC and the ALRC consult, it is important to 
introduce the Commissions as institutions and consider the wider context in 
which this consultation occurs. This chapter begins with the establishment of 
the Commissions before considering their functions and how they receive their 
work. It also outlines the structure and composition of the LC and the ALRC 
as well as discussing their constitutional role and some of their major 
institutional features. The chapter concludes with an attempt to situate the 
consultation conducted by LRCs in its wider legal and political context. 
 
2. ESTABLISHING THE COMMISSIONS 
 
In 1965, the LC was established by the Law Commissions Act 1965 (UK).87 
Calls for such an institution were prompted by concerns that the bodies in 
charge of law reform, such as Government Departments and the various law 
reform committees, were not able to fulfil this responsibility adequately. 
Government Departments had not been effective because ‘no one Minister 
had an overall responsibility for law reform, or, in so far as the Lord Chancellor 
had such responsibility, he had neither the time nor the staff adequate to 
                                            
87 This Act also created the Scottish Law Commission although that body is beyond the scope 
of this thesis. See SM Cretney Law, Law Reform and the Family (Clarendon Press Oxford 
1998) 1-32 for an outline of how the LC was established. 
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discharge it.’88 Law reform committees (including Royal Commissions) were 
not able to reform the law systematically because they were either temporary 
or part-time bodies, or had been given only a very narrow mandate.89 A third 
alternative was reform by the judiciary but the restrictions on this sort of law 
making such as the need for a case to decide meant that the courts were not 
able to reform the law systematically either.90 The solution chosen to remedy 
these problems was the creation of the LC. It represented a new approach to 
law reform because for the first time England and Wales had a body that was 
both full-time and permanent whose sole responsibility was to reform the 
whole of the law. 
 
In 1975, the Law Reform Commission Act 1973 (Cth) commenced and the 
ALRC was created.91 The Australian Commission has been described as a 
‘child of the English LC’.92 The English Commission had already prompted the 
creation in Australia of a number of State and Territory LRCs (although most 
were only part-time bodies) and was a major reason why the ALRC was 
established. However, also relevant were other important local factors such as 
the inadequacy of existing reform machinery, the inefficient use of law reform 
resources spread across Australia’s States and Territories, and the need for 
                                            
88 G Gardiner 'The Machinery of Law Reform in England' (1953) 69 LQR 46, 47. See also G 
Gardiner and A Martin 'The Machinery of Law Reform' in G Gardiner and A Martin (eds) Law 
Reform Now (V Gollancz London 1963) 2-3. 
89 Gardiner and Martin 'The Machinery of Law Reform' 3-6; A Martin Methods of Law Reform 
(Inaugural Lecture at University of Southampton, Camelot Press Southampton 1967) 13. 
90 NS Marsh 'Law Reform in the United Kingdom: A New Institutional Approach' (1971-1972) 
13 William and Mary LR 263, 266-270. 
91 The Law Reform Commission Act 1973 (Cth) was repealed by the Australian Law Reform 
Commission (Repeal, Transitional and Miscellaneous) Act 1996 (Cth), s3, Sch2 and replaced 
by a very similar enactment: the Australian Law Reform Commission Act 1996 (Cth). The 
establishment of the ALRC is discussed at length in ALRC Annual Report 1975 (Report No 3, 
1975). 
92 Interview with Justice Michael Kirby (11 August 2000, Sydney). See also ALRC Annual 
Report 1975  6. 
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uniformity across the nation’s legal system.93 Ten years after the LC was 
created, Australia too had its own full-time and permanent national law reform 
body. 
 
3. FUNCTIONS 
 
The main function of LRCs is to advise their Government on how the law 
could be improved. For the LC, this is expressed as a duty to ‘take and keep 
under review all the law … with a view to its systematic development and 
reform.’94 The Law Commissions Act 1965 (UK) notes ways that this can be 
achieved including through codification and generally by simplifying and 
modernising the law.95 To achieve this, the LC is to examine areas of law 
(including overseas legal systems when appropriate)96 and formulate 
proposals for reform.97 This is a very broad and ambitious mandate, 
particularly with its direction to keep ‘all the law’ under review. In practice, the 
Commission’s duties have not been interpreted this widely, mainly because it 
has limited the areas of law it considers (see Chapter 4).  
 
Another function of the LC is to ‘receive and consider’ any reform suggestions 
made or referred to it.98 It might be argued that this creates some kind of 
                                            
93 See the extensive discussion of the establishment of the ALRC and views from other 
commentators in WH Hurlburt Law Reform Commissions in the United Kingdom, Australia 
and Canada (Juriliber Edmonton 1986). Also very useful is AF Mason 'Law Reform in 
Australia' (1971) 4 Federal LR 197. 
94 Law Commissions Act 1965 (UK), s3(1). 
95 ibid, s3(1). 
96 ibid, s3(1)(f). 
97 ibid, s3(1)(c) and (e). 
98 ibid, s3(1)(a). 
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statutory obligation on the Commission to consult. This function does not, 
however, give rise to such a duty because there is no obligation to initiate 
such suggestions or otherwise seek out others’ views. Other major functions 
include the consolidation of the law and statute law revision.99 
 
The ALRC has a similar mandate: ‘to review Commonwealth laws … for the 
purposes of systematically developing and reforming the law’.100 This review 
is to have a particular emphasis on factors such as modernising and 
simplifying the law,101 improving its administration,102 and improving both the 
dispensation of justice and people’s access to it.103 The ALRC is then required 
to consider proposals for reform104 with a unique duty to consider the 
possibility of uniformity throughout the nation’s legal systems.105 Another 
unique feature of the ALRC is that it is required to take account of certain 
factors in performing its functions. It must have regard to the importance of 
personal rights and liberties,106 Australia’s international obligations including 
the International Covenant on Civil and Political Rights107 and the costs of 
accessing and dispensing justice.108 Although not enshrined in legislation like 
the LC, a few interviewees noted that the ALRC also takes a comparative 
approach to its work. 
 
                                            
99 ibid, s3(1)d). These functions are beyond the scope of this thesis (see Chapter 3) and so 
will not be discussed further. 
100 Australian Law Reform Commission Act 1996 (Cth), s21(1)(a). 
101 ibid, s21(1)(i) and (iii). 
102 ibid, s21(1)(iv). 
103 ibid, s21(1)(iv) and (v). 
104 ibid, s21(1)(b)-(e). 
105 ibid, s21(1)(d) and (e). 
106 ibid, s24(1)(a). 
107 ibid, s24(1)(b) and (2). 
108 ibid, s24(3). 
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4. SOURCE OF PROJECTS 
 
One difference between the LC and the ALRC is how they receive their 
projects. The LC has greater autonomy because it can initiate work on 
particular areas of law, whereas the Australian Commission must wait for a 
reference from its Government.109 The LC is limited though because its 
Programme, the document that it must produce outlining the areas of law that 
it proposes to investigate, must be approved first by the Secretary of State for 
Constitutional Affairs (the ‘SSCA’).110 In practice, when making this decision, 
the SSCA (formerly the Lord Chancellor)111 also consults with other 
Departments whose areas of responsibility are involved. Although this gives 
the Government absolute control over the LC’s work, the Programme is 
usually the product of discussions between the Commission and the 
Government. The power to veto has been invoked only very rarely.112  
 
In the past, a couple of interviewees said that there had been limited ongoing 
scrutiny of the LC’s plans. Its Programmes had either been very broad or 
there had been long gaps between them. However, there is now a move 
towards increased Government control so future Programmes are to run for 
                                            
109 ibid, s21(1). References are made under s20(1). 
110 Law Commissions Act 1965 (UK), s3(1)(b) and (c). This arrangement arose out of a 
compromise reached when creating the LC (Cretney Law, Law Reform and the Family 9-14). 
The Minister must lay any approved programmes before Parliament (s3(2)). For a full 
discussion of the LC’s Programme see SM Cretney 'The Programmes: Milestones or 
Millstones?' in G Zellick (ed) The Law Commission and Law Reform (Sweet & Maxwell 
London 1988). 
111 Originally, Government responsibility for the LC rested with the Lord Chancellor, but with 
the Government restructure, that position is being abolished. Accordingly, unless discussing 
previous Lord Chancellors, this thesis will refer to the new position: that of Secretary of State 
for Constitutional Affairs (‘SSCA’). A similar approach is taken to the Lord Chancellor’s 
Department and its successor: the Department of Constitutional Affairs.  
112 This accords with Cretney 'The Programmes: Milestones or Millstones?' 4 who notes that 
the veto has been used only a couple of times. 
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three years, be reviewed each year, and superseded after two years creating 
a one year overlap between the old and new Programmes.113 In addition to 
being able to select items for its Programme, the LC can also receive work 
through a Government reference like the ALRC.114 This potential source of LC 
work received only very cursory treatment from a small number of 
interviewees, although a very recent trend noted was that references now 
seem to be made more frequently. 
 
As has been mentioned already, a reference is the only source of projects for 
the ALRC,115 although the Commission can suggest areas in need of 
reform.116 In practice, the references made are usually the product of 
extensive discussion between the Commission and the Attorney-General’s 
Department117 so the difference between how the ALRC and the English 
Commission source their work is less stark than it first appears. Although the 
need for a reference raises the disadvantage of not being able to select one’s 
own work, an advantage of doing projects driven by the Government that was 
identified by some interviewees is that they are more likely to be implemented.  
                                            
113 It seems that the regularity of this cycle was in a state of flux. Interviewees talked about a 
two year rolling programme, the most recent Programme referred to a period just longer than 
two years (LC Eighth Programme of Law Reform (Law Com 274, 2001) 3) and the 
Quinquennial Review of the Law Commission recommended programmes published annually 
but looking forward over a period of three years (J Halliday Quinquennial Review of the Law 
Commission (March 2003, available at http://www.dca.gov.uk/majrep/lawcom/halliday.htm) 
[Recommendation 5]).  
114 Law Commissions Act 1965 (UK), s3(1)(e). Although note the suggestion that this 
distinction between items in the Programme and references is unhelpful and should be 
abandoned (Halliday Quinquennial Review of the Law Commission [Recommendation 4]). 
115 Although there seems to be some conflict between the need for a reference, which limits 
what the ALRC can do, and the duty imposed on it to develop and reform the law 
systematically (Hurlburt Law Reform Commissions in the United Kingdom, Australia and 
Canada 110). 
116 Australian Law Reform Commission Act 1996 (Cth), s20(1). 
117 House of Representatives Standing Committee on Legal and Constitutional Affairs Law 
Reform: The Challenge Continues (Australian Government Publishing Service Canberra 
1994) 79. 
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5. COMPOSITION 
5.1 Structure 
 
The LC is headed by a Chairman and below him or her, there are four 
Commissioners118 who each lead one of the Commission’s teams. These 
teams have dealt with different areas of law over the years119 but currently 
they address: Public Law, Commercial Law and Common Law, Criminal Law 
and Evidence, and Property and Trust Law.120 Each team typically has a 
Commissioner, three Government Lawyers (one of whom is a Team Manager) 
and three Research Assistants, although this may vary with workload. The 
Government Lawyers are legally qualified and the Research Assistants are 
usually recent graduates from law school. 
 
Usually one Government Lawyer and one Research Assistant are assigned to 
each project. They do most of the work although they are in regular contact 
with the Team Manager or Commissioner throughout the project. The Team 
Manager supervises all of the projects in the team although generally they are 
more involved with one of them in particular. The Commissioner also plays a 
supervisory role, although again, they may be more involved in a particular 
                                            
118 Law Commissions Act 1965 (UK), s1(1). 
119 For example, Family Law, Private International Law and Housing and Administrative 
Justice. 
120 There is also a Statute Law team but as noted above, this part of the Commission’s work is 
beyond the scope of this thesis. 
- 40 - 
 
CHAPTER 2: THE COMMISSIONS IN CONTEXT 
 
project. The LC also has a Chief Executive,121 the most senior person at the 
LC after the Commissioners, who is responsible for the day to day running 
and management of the Commission. He or she is generally not part of a 
team and so is usually not as involved in projects or consultation as other 
members of staff are.  
 
The ALRC is composed of a President, a Deputy President and at least four 
other Commissioners.122 It differs from the LC in that usually a number of the 
Commissioners are appointed part-time,123 although the President and Deputy 
President are full-time positions.124 The ALRC generally has fewer full-time 
Commissioners than the LC. The Australian Commission does not work in 
teams, rather in divisions that are formed anew for each project.125 Creating 
divisions means that every Commissioner does not have to be part of each 
project but there are always at least two: a lead Commissioner and a support 
Commissioner. However, since the second half of the 1990s, some 
interviewees noted that all of the Commissioners, because they were ‘all so 
enthusiastic’, were a part of each division. 
 
The lead Commissioner used to be in charge of running a project along with 
the ‘Secretary and Director of Research’, who was then the most senior non-
Commissioner. However, very early in the 1990s, an increase in the number 
                                            
121 Formerly called ‘Secretary’. The title was changed after a suggestion in Recommendation 
35 of Halliday Quinquennial Review of the Law Commission. 
122 Australian Law Reform Commission Act 1996 (Cth), s6(1). The Act refers to ‘members’ but 
commonly they are called Commissioners. 
123 Although note the recent suggestion that part-time Commissioners might be worth 
appointing at the LC. (Halliday Quinquennial Review of the Law Commission [9.4] – [9.6], 
Recommendation 36) 
124 Australian Law Reform Commission Act 1996 (Cth), s8(1) and (2). 
125 ibid, s40. 
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and complexity of projects meant that the ALRC decided instead to appoint 
Project Managers. These Project Managers, or Team Leaders as they later 
became, are now responsible for the day-to-day running of individual 
projects.126 The rest of the staff is allocated according to the needs of the 
different divisions. Like the LC, the ALRC hierarchy has lawyers below its 
Team Leaders who are called Law Reform Officers (of which there are various 
levels), and then the more junior Research Assistants. 
 
The ALRC has two other sections that operate outside the divisions that do 
work that is relevant to this thesis: the Policy and Secretariat section and the 
Public Affairs section.127 They are now headed by an Executive Director, a 
position that recently replaced that of the Secretary. The Policy and 
Secretariat section’s role includes general liaison with outside bodies and 
monitoring developments or implementation of past reports. It is also involved 
in developing new references with the Attorney-General’s Department. The 
ALRC’s Public Affairs section deals with media issues like publicity for 
projects and the Commission’s website. It also helps organise some parts of 
consultation such as conferences or seminars. The LC also has a staff 
member with similar publicity responsibilities.  
 
A unique feature of the LC is that it has permanent Parliamentary Counsel 
stationed at the Commission. All of the interviewees from the English 
Government, as well as a few from the LC, thought that this was a very 
important feature of the Commission. It enabled the LC to attach a draft Bill to 
                                            
126 House of Representatives Committee Law Reform: The Challenge Continues 66. 
127 They were previously located within a section that the ALRC used to have called its ‘Policy 
Secretariat’. 
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its reports so if the policy was acceptable, the Government could implement 
them without further action. A few interviewees said that having permanent 
Parliamentary Counsel also resulted in them having increased input into the 
policy of the reports. 
5.2 Commissioners 
 
Apart from a few part-time Commissioners at the Australian Commission, the 
Chairmen or Presidents and Commissioners at the LC and the ALRC have 
always been lawyers. Indeed, the statutes of both organisations require the 
appointment of judges, barristers, solicitors or academics.128 The non-legal 
appointments were made in Australia under the added category of one who is 
suitable due to ‘special qualifications, training or experience’.129 
Commissioners are appointed for a limited time but can be reappointed.130 A 
significant number of LC interviewees stressed that it was important, and the 
implications of this are discussed later, that the Commissioners are the only 
people at the English Commission who are not civil servants. 
 
By convention, both LRCs are traditionally headed by a member of the higher 
judiciary. However, Australia departed from this by first appointing a senior 
public servant in 1994 and then choosing an academic to be his successor. 
Generally both sets of interviewees, but particularly those from the LC, did not 
favour this development. They were concerned that it might weaken the 
                                            
128 Law Commissions Act 1965 (UK), s1(2) and Australian Law Reform Commission Act 1996 
(Cth), s7(2). 
129 Australian Law Reform Commission Act 1996 (Cth), s7(2). 
130 Each term is for a maximum of 5 years at the LC and 7 years at the ALRC, although as 
noted above, reappointment is possible (Law Commissions Act 1965 (UK), s1(3) and 
Australian Law Reform Commission Act 1996 (Cth), s9(1)). 
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ALRC’s independence and damage its status, although a few interviewees131 
did note potential benefits such as a new perspective and perhaps better 
managerial experience.132 
 
Commissioners are chosen with a sense of what expertise the Commissions 
need. Appointments to the ALRC, although this is less so today, have been 
commonly linked with the Commission’s current projects. This is especially so 
in the case of selecting part-time Commissioners. Those appointed to the LC 
are generally placed in an existing team so previous experience in that 
particular branch of the law is also important for the English Commission. The 
LC’s appointments have also generally resulted in a balance in representation 
from each of the branches of the profession.133 Traditionally there is a judicial 
chair with two academics, a barrister and a solicitor. Recently though, the LC 
has departed from this trend134 as there are now two judges and three 
academics (although one of the academics was also practising part-time at 
the Bar before his appointment). The full-time ALRC Commissioners and 
President are currently three academics and a solicitor, with part-time 
contributions from three members of the judiciary. 
  
A few experienced ALRC interviewees thought that appointments to the 
Australian Commission were less ‘high powered’ and less reformist than they 
                                            
131 See also the agreement of RT Oerton A Lament for the Law Commission (Countrywise 
Press Chichester 1987) 21-22. 
132 Similar issues both in favour of a judicial chair and against such an appointment were 
raised in Halliday Quinquennial Review of the Law Commission [9.10], [9.22]. The Review 
concluded that the Department of Constitutional Affairs should consider whether the 
Chairman should continue to be a High Court Judge [Recommendation 37]. 
133 The immediate past Lord Chancellor has expressed publicly a preference for this balance 
in experience (ibid [9.8]). 
134 AS Burrows 'Some Reflections on Law Reform in England and Canada' (2004) 
(forthcoming, copy with author) 2. 
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had been in the past. This is linked probably partly with the failure to appoint a 
judicial President. Two of these interviewees noted that this might have 
implications for the ALRC’s independence. The quality of appointments does 
not seem to have been a concern for the LC, but people from both 
Commissions noted some difficulties in encouraging applicants. 
5.3 Staff 
 
The Commissions’ legislation permits the two bodies to employ staff.135 The 
LC currently employs 61 staff136 while the ALRC has 20,137 including those 
who provide corporate support. Interviewees noted a trend at both 
Commissions that initially staff had been drawn mainly from within the civil 
service. However, employee backgrounds now seem to include a broader mix 
of civil service and non-public sector experience. A number of LC interviewees 
stressed that its staff are employed as civil servants, the implications of which 
are explored later in Chapter 4. By contrast, ALRC staff have never been 
public servants although they used to be on parallel terms and conditions with 
the Commonwealth public sector. However, a 1997 workplace agreement 
established an employment regime separate from the standard public service 
conditions.138 
 
                                            
135 Law Commissions Act 1965 (UK), s5(1) and Australian Law Reform Commission Act 1996 
(Cth), s43. 
136 Calculated as at November 2003 based on the LC’s website and LC Annual Report 2002-
2003 (Law Com No 280, 2003). 
137 Which becomes a full-time equivalent of 18.2 once part-time appointments are considered. 
This figure is calculated as at 30 June 2003 (ALRC Annual Report 2002-2003 (Report No 97, 
2003) 41). 
138 For example, all staff appointments since 1997 are made on a contract basis. 
- 45 - 
 
CHAPTER 2: THE COMMISSIONS IN CONTEXT 
 
6. CONSTITUTIONAL ROLE 
 
As discussed above, part of a LRCs’ function is to provide advice for its 
Government. This reveals one important aspect of the Commissions’ 
constitutional role: they are advisory bodies. Some interviewees, and 
particularly those from the ALRC, noted that although a Commission can 
suggest improvements to the law, it is the Government who decides on the 
extent to which it accepts or rejects those suggestions.139 This advisory role is 
set out in the Commissions’ statutes with the LC and the ALRC being required 
to report to the SSCA (or the relevant Minister in the case of a reference)140 
and the Attorney-General141 respectively.  
 
The LC and the ALRC are also independent, and in particular, independent 
from the Government they are advising. This means that the Commissions are 
entitled to reach their own decisions. This was seen as the most important 
feature of the Commissions for both sets of interviewees and it was also a 
very important theme in the literature.142 The independence of the LC was 
especially emphasised as nearly every interviewee from that jurisdiction 
discussed the issue. One commented that it was ‘ingrained as part of the 
                                            
139 This issue is also discussed in the literature. See in particular H Beynon Independent 
Advice on Legislation (DPhil Oxford University, 1982) for a discussion of the advisory role of 
independent bodies like LRCs and their place in the constitutional framework. Other examples 
include Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 480-
483; L Scarman Law Reform: The New Pattern (The Lindsay Memorial Lectures, Routledge & 
Paul London 1968) 11-12; Marsh 'Law Reform in the United Kingdom: A New Institutional 
Approach' 275-276. 
140 Law Commissions Act 1965 (UK), s3(2) and s3(1)(e).  
141 Australian Law Reform Commission Act 1996 (Cth), s21(2). 
142 See for example, Marsh 'Law Reform in the United Kingdom: A New Institutional Approach' 
275-278; D Weisbrot 'Comment' (1999) 75 Reform 1, 67; P Handford 'The Changing Face of 
Law Reform' (1999) 73 Australian LJ 503, 507-508; M Arden 'Law and Law Reform: Are We 
Ready for the Twenty-First Century' (1998) 20 Liverpool LR 163, 163-164.  
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mental outlook of the Law Commission’ while a few others linked it closely to 
the Commission’s sense of its own identity. However, for both LRCs, this 
independence only goes so far. As some interviewees rightly noted, the 
Commissions are still ‘part of the Government machine’. A related feature of 
the Commissions that is linked to their independence is that they are not 
political bodies in the partisan sense. This was mainly an issue for Australian 
interviewees, which is due probably to concerns that the ALRC may have 
become politicised during a short period of its history. 
 
This advisory yet independent role creates a tension for the Commissions 
when deciding what reform to recommend. Independence requires an 
exercise of free judgment but the advisory role can temper this as reports 
must be acceptable to Government before they become law. How the two 
Commissions deal with this tension is discussed further in Chapter 7. 
 
7. OTHER FEATURES 
 
In addition to their independence and advisory role, there are a number of 
other features of the LC and the ALRC that should be noted. Two that were 
discussed above in the context of establishing the Commissions are that they 
are both full-time and permanent. These once contentious issues are now 
probably taken for granted as only a couple of interviewees from each 
jurisdiction identified these attributes as being important.143 Another feature 
that has been with the Commissions since their inception is consultation. It is 
                                            
143 cf Martin Methods of Law Reform 14-15 writing shortly after the LC had been established. 
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a trademark of both bodies and continues to be a very strong part of their 
institutional cultures. LC interviewees talked about it being ‘a given’ or ‘simply 
part of the assumed essence of things’. In Australia, interviewees referred to 
consultation as ‘a key point of focus’ and said it was ‘locked into its culture’.  
 
Both LRCs also operate collegially in that their reports (and other publications) 
are the responsibility and product of all of the Commissioners and not just the 
one in charge of that project. The ALRC’s ability to establish a division to 
undertake a project changes this slightly. Because the division is taken to be 
the Commission for that project,144 only those Commissioners on the division 
are responsible for that report.145 Hurlburt wonders whether this is likely to 
detract from the ALRC’s collegial nature.146 Perhaps this is why this issue was 
emphasised more by interviewees from the LC who valued the internal 
scrutiny that a collegial approach brings very highly. 
 
Another important institutional feature identified by quite a number of 
interviewees is that the two LRCs have the time to approach law reform in a 
more thorough and considered way than other bodies. Without the immediate 
political urgency that might, for example, drive Government Departments, the 
Commissions are able to examine the issues carefully and in some depth. 
This attribute may have prompted a few interviewees from both jurisdictions to 
think that the LRCs are like academic institutions. 
                                            
144 Australian Law Reform Commission Act 1996 (Cth), s40(4). 
145 Although note the tendency in recent years for all of the full-time Commissioners to be 
members of all of the Commission’s divisions (see above). See also the assumption of 
collegial responsibility by all full-time Commissioners in relation to the ALRC’s reports in its 
latest Annual Report (ALRC Annual Report 2002-2003 34). 
146 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 297-298. 
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A final feature emphasised as being important by quite a number of ALRC 
interviewees is that the Commission is constrained by Australia’s federal 
system. The Commonwealth Government is entitled to legislate only on 
certain topics and its advisory body, the ALRC, is limited primarily to dealing 
with Commonwealth law.147 Although the Commission can make 
recommendations directed at achieving uniformity throughout Australia’s 
States and Territories, in practice, federal constraints limit the ALRC’s ability 
to recommend the systematic and consistent reform of Australian law.148 
 
8. CONTEXT 
 
This thesis focuses on the consultation of the LC and the ALRC but it is worth 
situating this process in the wider legal and political landscape. A broader 
perspective on the work of the Commissions may bring a deeper 
understanding of how they function. Further, there also may be opportunities 
for thinking about the relevance of this thesis in other situations. Some context 
has been given already in the discussion of the Commissions’ constitutional 
role as bodies that are both independent and advisory. This identifies the 
political function that the Commissions serve and their relationship with the 
major player in this field, the Government. But the LC and the ALRC are just 
one type of an increasing number of bodies fulfilling this independent advisory 
role. Royal Commissions, advisory committees or councils and working 
                                            
147 Although the ALRC is also empowered to make recommendations directed at achieving 
uniformity throughout Australia’s States and Territories. 
148 See also ALRC Annual Report 1975 vii. This problem continues to raise ongoing difficulties 
for the Commission (B Opeskin 'Law Reform in a Federal System' (2001) 78 Reform 29). 
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parties of various configurations are other models that fulfil a similar 
constitutional function.  
 
Beynon suggested in 1982 that these sorts of commissions were being used 
more frequently and that this practice of formally seeking independent advice 
was becoming more and more ingrained as part of the legislative process.149 It 
is suggested that this trend identified by Beynon has continued. Partly 
motivated by political reasons and partly by the need for particular expertise, 
Governments seem inclined to refer a wide range of different issues to 
independent bodies to investigate and report on their findings. This thesis may 
be of some value in considering these other bodies that fulfil this constitutional 
role as the challenges of being both independent and advisory, particularly in 
the context of consultation, are of wider relevance. Further, consultation is 
also a common feature of the working methods of these sorts of institutions so 
the ways in which the LC and the ALRC approach their exercise also might be 
of interest. 
 
Another part of this wider context is that consultation in general has become 
increasingly important over time. It is regarded now as a standard part of 
decision making in a wide range of situations, particularly in a public sector 
context.150 It has been suggested that the LC and the ALRC, as pioneers in 
their consultation and its techniques, contributed to this development.151 Given 
the Commissions’ leadership in this area, this thesis may contribute to a better 
                                            
149 Beynon Independent Advice on Legislation 1-2. 
150 See for a recent example, P Bishop 'Representative Democracy and the Place of 
Participation' (1999) 94 Canberra Bulletin of Public Administration 12. 
151 See Chapter 1. 
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understanding of consultation in general, and particularly in a Government 
policy making context. Even aside from the historical development of 
consultation, how the LC and the ALRC consult today may also be instructive 
for Government and others who have to consult on policy choices. Some 
caution is needed, however, in generalising from the consultation conducted 
by the two Commissions. There is a wide variety of consultation styles and 
approaches152 so the processes adopted by the two Commissions may not be 
appropriate for other consultation exercises. Nevertheless there are some 
common themes in how the LC and the ALRC consult that may be of wider 
use.  
 
A final perspective on the consultation of the two Commissions is a broader 
one and looks generally at the function of law. As the LC and the ALRC are 
institutions that are part of their respective legal systems, their processes 
reflect the different functions that the law can serve. A common dichotomy 
drawn is between law as a symbol and law as an instrument. A good example 
of where these functions interact is constitutional law, as most written 
Constitutions serve both symbolic and instrumental functions.153 The same 
dichotomy can be seen in the consultation conducted by the LC and the 
ALRC. It can be instrumental in that it produces useful information and advice 
that improve a report’s final recommendations. An example is when 
                                            
152 A seminal article that outlines a ‘ladder’ or hierarchy of consultation styles is SR Arnstein 
'A Ladder of Citizen Participation' (1969) 35 J of the American Institute of Planners 216. See 
also P Bishop and G Davis 'Mapping Public Participation in Policy Choices' (2002) 61 
Australian J of Public Administration 14. 
153 J Webber 'Constitutional Poetry: The Tension Between Symbolic and Functional Aims in 
Constitutional Reform' (1999) 21 Sydney LR 260. A Constitution is instrumental because it 
achieves the establishment of a nation and its system of Government. However, such a 
document is also often symbolic in that it outlines some of the aspirations and values of a 
nation. 
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consultation helps a Commission understand the practical problems in an 
area and enables it to design reform proposals that are grounded in 
addressing those difficulties. However, there is also a symbolic element in that 
consultation is sometimes done to promote certain principles that a 
Commission or the community value such as allowing people to participate in 
law making. 
 
But the LRCs are not only part of their legal systems, they are also bodies that 
operate in the political arena. This political dimension means that to explain 
the Commissions’ consultation properly it is necessary to add a third function 
and that is consulting done for reasons of politics. This ‘political consultation’ 
is pragmatic in that it seeks to improve the way that a consultation exercise 
and the report that follows is received by the political process. This includes 
identifying hurdles to the implementation of reports and managing the 
perceptions that stakeholders have of the consultation process and the 
resulting recommendations for reform. A good example is consulting that is 
done not because it is a principled thing to do or because the information 
gathered will be useful, but because it will reduce opposition to the final report. 
Clearly, there is no symbolism involved, nor is consultation being used 
instrumentally. It could be argued that political consultation is instrumental in 
that it achieves a particular set of goals. However, the term ‘instrumental’ will 
be reserved for those goals that are related only to improving the quality of a 
report’s recommendations, rather than other more political objectives. This 
three-fold classification of the functions of consultation will be considered 
further in later chapters. 
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9. CONCLUSION 
 
This chapter introduced the LC and the ALRC and explained their functions, 
how they are structured and some of their key institutional attributes. It also 
set the scene by situating the Commissions in their wider legal and political 
context. This general introduction is important for two reasons. The first is that 
a broad understanding of the nature of the two Commissions is needed before 
considering their consultation in more detail. The second is that some of the 
institutional features identified here actually influence the consultation 
conducted by the LC and the ALRC. This idea is developed further in Chapter 
4 where the influences that shape the Commissions’ consultation are 
considered in some depth. First, however, it is necessary to consider the issue 
of methodology and this is addressed in the next chapter. 
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1. TERMINOLOGY 
 
Before addressing methodology, it is important to make clear some issues of 
terminology. The first section will define the term ‘consultation’, discussing 
both what is included and excluded by the definition proposed by this Chapter. 
A second set of terms defined distinguish between formal and informal 
consultation: a distinction drawn upon later in the thesis. Finally, and most 
importantly, this section on terminology proposes two models of consultation 
that will be used to describe the different exercise that is conducted by the LC 
and the ALRC. This definition of these models of consultation is critical 
because it is drawn upon by the remainder of the thesis. 
1.1 Consultation 
 
Defining consultation is difficult because the term is used in a number of 
different contexts and frequently to mean different things. Even when the 
consultation being defined is restricted to the exercise conducted by LRCs, 
there is still some uncertainty. Although interviewees in general had a similar 
sense of what they meant by term ‘consultation’, a number of them were a 
little unsure about a few particular aspects of their work. Further, only a few of 
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those interviewed were able to formulate some kind of useful working 
definition of the term when specifically asked.154  
 
This thesis defines consultation as ‘the seeking of information, opinions, 
advice or ideas from an individual or group which is external to those making 
decisions about the content of a Commission’s report’. This definition takes a 
very descriptive approach and focuses on discerning what processes are 
included as consultation. It does not refer to other more value-based criteria 
like the purposes to be achieved or the integrity of the exercise. Accordingly, 
in this thesis, whether an exercise is considered to be consultation or not 
depends on its form rather than the quality of the process. 
 
The first part of this definition, ‘the seeking of information, opinions, advice or 
ideas’, is worth considering further. For it to be labelled consultation, the LC or 
the ALRC must make some kind of invitation or request for comments, 
although it is not necessary that the individuals and groups who respond be 
those targeted by the Commission. An obvious example of this is the 
consultation documents that both Commissions produce, although it would 
also include more informal consultation through telephone calls or 
correspondence. This limitation is a useful way to exclude the more traditional 
paper-based research. For example, an article published in a law journal may 
be a source of information, opinions, advice or ideas but this is generally not 
                                            
154 Some light is shed on the matter by Hurlburt who defines consultation by reference to its 
purposes. However, this attempt is very inclusive and so is not useful for distinguishing 
between those aspects of the Commissions’ processes that are consultation and those that 
are not (WH Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
(Juriliber Edmonton 1986) 334). 
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considered to be part of a consultation exercise. The distinguishing feature is 
that generally it is not a response to an invitation for comments.155 
 
The sort of feedback that the Commissions may receive as part of their 
consultation is expressed broadly. For example, it includes an individual 
contributing factual information drawn from their personal experience of the 
law, opinions given by a judge on the existing legal position, advice from a 
practitioner on reform options and new ideas from an academic as to how the 
issues could be approached. This breadth is deliberate because there is no 
justification for limiting consultation based on the nature of the contribution 
that a consultee makes to a project. Factual information as to how the law 
affects an individual can be as valuable as detailed advice on the viability of 
reform options. Further, distinguishing between information, opinions, advice 
and ideas is extremely difficult and probably arbitrary.  
 
An interesting result of this part of the definition is that it is broad enough to 
include empirical research conducted, invited or commissioned by the LC and 
the ALRC. Generally, both sets of interviewees did not treat these sorts of 
studies as part of their consultation exercise. Rather empirical research 
tended to be grouped on its own as a third category separate from 
consultation and the more traditional legal research.156 However, including 
empirical research as part of the consultation process is reasonable because 
                                            
155 The article would, however, become part of a consultation exercise if it was forwarded to a 
Commission as a comment in response to an invitation to consult. 
156 Although ALRC reports sometimes listed empirical research under the heading of 
‘Consultation’. This can be contrasted with Hurlburt who addressed the issue of empirical 
research under the heading of ‘Research’ (Hurlburt Law Reform Commissions in the United 
Kingdom, Australia and Canada 322-334). Interestingly, Hurlburt also included the ALRC’s 
public hearings under this same heading (ibid 320-2). 
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there is little to distinguish between them other than the greater level of 
formality and reliability that usually accompanies empirical research. This is 
illustrated best by the example of public opinion surveys. Both consultation 
and these surveys seek to gather information and opinions about particular 
issues. The results of both processes are then used by a Commission to 
make decisions about reform options. Although less obvious, the same could 
be said of other empirical research such as statistical analyses of court files or 
economic modelling. This research brings information and, assuming that 
there is some interpretation of the results, opinions that inform Commission 
decisions. There is a strong argument that empirical research should be 
considered a part of the consultation process and this is the approach taken 
by this thesis.  
 
The second half of the definition of consultation imposes another limitation in 
that these comments sought must be ‘from an individual or group who is 
external to those making decisions about the content of a Commission’s 
report’. This obviously excludes the input of Commissioners and staff who are 
a part of the Commissions. The exclusion also applies to those limited 
circumstances where a Commission shares some of its decision making 
power with another group of people, usually by undertaking a joint report with 
a Government Department or organisation. Recent examples are the LC’s 
report on Land Registration157 and the ALRC’s report on Protection of Human 
Genetic Information.158 Because that Government Department or other 
organisation is jointly responsible for the report, its interaction with the LRC is 
                                            
157 LC Land Registration for the Twenty-First Century (Law Com 271, 2001). 
158 ALRC Essentially Yours: The Protection of Human Genetic Information in Australia (Report 
No 96, 2003). 
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not consultation, but part of the internal decision making process. This can be 
contrasted with the appointment of consultants to assist on a project, a 
practice that occurs at both Commissions but particularly the ALRC. Contact 
with this group of people is consultation because they are not a part of a 
Commission and their role is only advisory.  
 
An interesting question arose in relation to the ALRC’s part-time 
Commissioners. Their role is generally the same as those appointed on a full-
time basis, although their appointment is usually held in conjunction with 
another full-time position (often in the judiciary) which necessarily limits the 
amount of contact they have with projects. Perhaps this is why some 
interviewees felt that these Commissioners were not part of the decision 
making process and so were a form of consultation. This view may also have 
been prompted by the sense of distance that is an inevitable part of serving in 
a part-time capacity. However, the better view is that part-time Commissioners 
are members of the Commission, rather than being external to it. They are 
certainly part of the decision making process to the extent that they are 
responsible for all of the recommendations made by any division of which they 
are a part. Accordingly, the input of the ALRC’s part-time Commissioners falls 
outside this definition of consultation. 
1.2 Types of Consultation 
 
A useful distinction can be made between two types of consultation: formal 
and informal. This dichotomy emerged clearly from the interviews although 
interviewees tended to make this distinction intuitively. It seems that the 
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implicit criterion was whether or not an exercise was part of a Commission’s 
official consultation process. This is adopted as a useful way to think about 
how the Commissions consult and although formal and informal consultation 
really means that which is official and unofficial, the terminology used by 
interviewees will be retained. Useful indicia to determine whether an aspect of 
the process is formal consultation or not include the extent to which it is open 
to the public to participate and the extent to which there is an established or 
structured method followed. The wider the invitation and the more set the 
method, the more likely it is that an aspect of the consultation process will be 
considered formal. 
 
The best example of formal consultation is the Commissions’ consultation 
papers. These documents are available to anyone who wants to make a 
submission and consultation takes place through an established procedure. 
By contrast, good examples of informal consultation are telephone calls, 
correspondence or meetings with a particular expert to discuss reform 
options. This contact takes place in an ad hoc fashion and is generally 
directed at particular people. Formality is a continuum though and while the 
two extremes are relatively clear, there is some consultation that could be 
considered formal or informal depending on how it is organised. One example 
might be a meeting that a Commissioner has with a group of lawyers. This 
could be organised as one of the ALRC’s practitioner forums which, although 
it is focused on particular groups of people, is a structured and well-organised 
method of consultation. It is considered to be part of the Commission’s official 
consultation programme and so would be regarded as being formal. 
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Alternatively, this meeting could be a group of barristers who share chambers 
and stay back at work one afternoon to discuss the issues. This sort of 
consultation exercise is best described as informal. Despite these potential 
difficulties, this classification is useful in later chapters. 
 
A final point to note briefly is a distinction between ‘submissions’ and 
‘consultations’ made by a number of ALRC interviewees. This terminology 
identifies the way in which the comment is received with submissions being 
written and consultations being oral. It is worth noting that the ALRC conducts 
enough oral consultation such that a term has evolved to distinguish it from 
that which occurs in writing. However, this distinction is not of further 
assistance and so will not be pursued. 
1.3 Models of Consultation 
 
This thesis proposes two models of consultation: the ‘expert model’ of the LC 
and the ‘inclusive model’ of the ALRC. Although the full characteristics of 
these two models will unfold throughout this thesis, it is useful at this early 
stage to identify briefly some of the key features of the consultation conducted 
by the Commissions. A few preliminary points should be made. Describing the 
ALRC’s consultation as ‘inclusive’ and the LC’s exercise as ‘expert’ is 
designed to emphasise their differences. The two Commissions do approach 
their exercise differently, but the contrast should not be overstated as the 
consultation conducted by the LC and the ALRC has much in common.  
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A second preliminary point is that these models are only generalisations. The 
actual consultation that Commissions do on particular projects may not be 
consistent with the models described here. A third and final point is that the 
description of ALRC’s consultation as ‘inclusive’ and the LC’s exercise as 
‘expert’ is based on a comparison of the two Commissions. These labels may 
not be appropriate if either of the Commission’s consultation was being 
compared with the exercise of another body such as a Royal Commission or a 
Government Department. 
 
The expert and inclusive models have two key aspects, the first being the 
intended target of the consultation. The LC’s expert model takes a more 
focused approach in that consultation is driven by a greater emphasis on 
consulting those with expertise. The most obvious and most common 
category of consultees whose expertise is sought is lawyers. However, 
expertise does not have to be in the law, nor does it need to be drawn from 
formal qualifications. Extensive experience alone in a particular area can 
create expertise and interest groups are a good example of another category 
of consultee targeted by the LC. It is clear that the English Commission does 
not exclude any particular individual or group that wishes to contribute and 
indeed a small number of ordinary citizens without particular expertise do 
respond to the Commission’s consultation papers. Nevertheless, its intended 
target is those consultees that have expertise, and usually legal expertise, in 
the area being considered. 
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By contrast, the target audience of the ALRC’s inclusive model of consultation 
is wider in that the Commission is also driven by a desire to facilitate what a 
couple of interviewees referred to as a ‘participatory approach’ to law reform. 
The ALRC, like its English counterpart, is very interested in tapping expertise 
so it seeks the views of a large number of experts, both legal and non-legal. 
However, the Australian Commission also goes further and is driven by a 
desire to involve as many people as possible from a wide variety of 
backgrounds, including ordinary members of the public. So in addition to 
being interested in expertise, the inclusive model of consultation also 
specifically seeks to open its process to the general public and anyone who is 
interested in consulting. 
 
The second aspect of these two models is the intended location of those 
individuals and groups consulted. There is little or no attempt made by the LC 
to consult specifically with people from different parts of England and 
Wales.159 Geographical representativeness is not a criterion employed when 
targeting consultees. Instead, the English Commission is driven by the search 
for expertise and this generally results in most of its consultees being based in 
London or the South East of England. By contrast, the ALRC’s inclusive 
approach also extends to geography. A feature of the Australian 
Commission’s consultation is that there is a special attempt to consult 
individuals and groups from all of Australia’s States and Territories. Part of 
                                            
159 Although note the very recent counter-example Renting Homes where consultation 
occurred throughout England and Wales (LC Renting Homes (Law Com No 284, 2003)). It is 
also noted that with devolution in Wales, there may be increased efforts to consult with 
geographical considerations in mind, although this does not seem to be happening yet. 
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this effort often includes a programme of travel whereby Commissioners and 
staff actually visit different parts of the country. 
 
2. PRELIMINARY COMMENTS ON METHOD  
2.1 Empirical Qualitative Research 
 
The thesis is based upon empirical qualitative research. The methodology 
adopted, which is described in some detail below, draws heavily on that 
described by Kvale in InterViews: An Introduction to Qualitative Research 
Interviewing.160 In particular, his seven step process of thematising, designing, 
interviewing, transcribing, analysing, verifying and reporting was used as a 
template for this research.  
 
The primary method employed was conducting semi-structured interviews, but 
there was also some limited document analysis. A qualitative methodology 
was chosen because it was regarded as being the most effective way to 
understand the consultation conducted by the LC and the ALRC. Consultation 
is a complex process and involves nuanced decision making by the 
Commissions as to how the exercise is conducted, who is consulted and how 
the information gathered is then used. A qualitative methodology was adopted 
because it allowed a better exploration of these issues than would a more 
traditional quantitative approach. 
                                            
160 S Kvale InterViews: An Introduction to Qualitative Research Interviewing (Sage 
Publications Thousand Oaks 1996). Other texts in this field that were valuable include: HJ 
Rubin and IS Rubin Qualitative Interviewing - the Art of Hearing Data (Sage Publications 
Thousand Oaks 1995); U Flick An Introduction to Qualitative Research (2nd edn Sage 
Publications Thousand Oaks 2002) and R Hertz and JB Imber (eds) Studying Elites Using 
Qualitative Methods (Sage Publications Thousand Oaks 1995). 
- 63 - 
 
CHAPTER 3: METHODOLOGY AND TERMINOLOGY 
 
The thesis adopts a post-positivist outlook as described by Guba and Lincoln 
in Handbook of Qualitative Research.161 The impossibility of being able to 
describe the subject being studied with perfect accuracy is acknowledged as 
is the inevitability of the researcher’s biases having at least some impact on 
conclusions. However, the methodology adopted strives to minimise the 
impact of these factors and describe as accurately as possible the 
consultation practices of the two Commissions. The many steps taken to 
ensure the validity of the study are described below. 
2.2 A Comparative Study 
 
The thesis also is a comparative one, analysing the consultation of the LC and 
the ALRC. The approach adopted in this study was based on Kamba’s three 
steps outlined in Comparative Law: A Theoretical Framework.162 Having 
decided what was to be compared, the first step was to describe the two 
Commissions’ consultation in detail. The second step was the identification 
phase, where the similarities and differences of the process were discussed. 
Finally, the third step was the explanatory phase where these similarities and 
differences in the Commissions’ consultation were explained. The application 
of this comparative approach in the thesis is discussed further below. 
 
The thesis also drew upon particular aspects of other comparative 
methodologies such as those outlined in Reitz’s How to Do Comparative 
                                            
161 YS Lincoln and EG Guba 'Paradigmatic Controversies, Contradictions, and Emerging 
Confluences' in NK Denzin and YS Lincoln (eds) Handbook of Qualitative Research (2nd edn, 
Sage Publications Thousand Oaks 2000). 
162 W Kamba 'Comparative Law: A Theoretical Framework' (1974) 23 ICLQ 485, 511-2. 
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Law163 and de Cruz’s Comparative Law in a Changing World.164 The approach 
taken by these authors was a lot more detailed than Kamba165 and they 
tended to describe the actual mechanics of how a comparative study might be 
done. Although they provided useful reminders about some of the specific 
issues in comparative method, these approaches were borrowed from, rather 
than rigidly followed. A comparison of aspects of the English and Australian 
legal system is not as challenging as comparing more diverse legal systems 
so the detailed guidance provided by those comparative methods was not 
crucial. However, these writings did add value in that they identified important 
practical issues that needed to be addressed. For example, de Cruz’s 
reminder of the importance of cultural context in comparing legal systems was 
particularly valuable.166  
2.3 Values in Consultation 
 
Although this thesis focuses on a comparative analysis of the two 
Commissions’ consultation, some normative conclusions are drawn, 
particularly when making suggestions for improvement. According, the values 
underpinning these conclusions should be identified. Perhaps the first 
assumption to acknowledge is the worth of consultation. This thesis 
presupposes that it is a positive feature of the Commissions’ law reform 
method and should be continued. This assumption is not controversial as it is 
widely, although not universally, accepted that consultation is, in itself, 
                                            
163 JC Reitz 'How to Do Comparative Law' (1998) 46 AJCL 617. 
164 P de Cruz Comparative Law in a Changing World (2nd edn Cavendish London 1999). 
165 Although de Cruz acknowledges that he borrows from Kamba (ibid 237). 
166 ibid 216-218. See also Reitz 'How to Do Comparative Law' 626-627. 
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commendable.167 But this thesis goes further than simply endorsing 
consultation and actually suggests ways in which it can be improved. It is 
therefore necessary to set out the criteria against which consultation will be 
assessed. 
 
The first criterion adopted is whether consultation helps improve the quality of 
a Commission’s reports in the instrumental sense already discussed. If it 
produces information, opinions, advice or ideas that enable a Commission to 
make recommendations that are more likely to address the practical problems 
of an area and make the law more coherent and just, then it is a worthwhile 
exercise. This has implications for who should be consulted. The obvious 
answer is that individuals or groups should be involved if they have a 
particular expertise (legal or otherwise) that will help the Commission make 
decisions about reform options. Some care should be taken though in 
avoiding assumptions about who is able to make a worthwhile contribution. 
Lawyers are likely to be valuable consultees, but those without legal training, 
and indeed even ordinary citizens, may also have comments that help a 
Commission produce a better quality report. 
 
A second criterion for assessing consultation is whether a Commission 
involves the appropriate individuals and groups. There is value for principled 
reasons in involving consultees if it makes them feel good for having 
contributed to the process. There is also value for more pragmatic reasons if it 
improves the reception that the report receives from Government or other 
                                            
167 PM North 'Law Reform: Processes and Problems' (1985) 101 LQR 338, 339. 
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interested parties. Again, this has implications for who should be consulted. 
Consultation should include, or at least attempt to include, all those individuals 
and groups with an interest in the subject matter or who are going to be 
affected by the recommendations. In cases of doubt, it is suggested that a 
Commission err on the side of being inclusive.  
 
The extent to which consultation is judged to be successful in light of these 
two criteria depends on how the exercise is conducted. For example, good 
consultation means that both Commissions should be genuinely receptive to 
allowing consultees to improve their reports. This does not mean that the 
Commissions should surrender their judgment. On the contrary, it is valid for a 
LRC to disagree with the results of a consultation exercise and this right is 
defended in this thesis. However, all comments should be received with an 
open mind and genuinely considered. In terms of the second criteria of 
involving people, a successful consultation process should be wide enough to 
involve the appropriate consultees and be sufficiently accessible to its 
audience. A failure to do these things reduces the quality of consultation, as 
consultees may become discontented and alienated from the process. 
 
Although accepted as a commendable practice, consultation is not given 
unqualified approval. In an environment of increasing budgetary pressure on 
Government funded bodies, a third important criterion of success is whether 
an exercise is cost effective or not. Consulting a large number of people 
without a clear sense of direction is a waste of time and money. Good 
consultation is focused on what is needed to achieve its goals and the 
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approach taken should be informed by a number of factors such as the topic 
being considered. 
 
One yardstick sometimes employed to evaluate the success of a LRC in 
securing a positive reception for a report is whether or not its 
recommendations are accepted and enacted into law by the Government. It is 
agreed that this is generally regarded as a positive outcome for a Commission 
and perhaps also it is evidence of the quality of its relationship with 
Government. However, implementation depends on so many factors, a 
number of which are outside of a Commission’s control, so it is not considered 
to be a measure of success. This is particularly so in the context of this thesis 
with its focus on consultation as it is only one of a number of factors that 
influences the final recommendations that are made. 
 
Perhaps a final overarching value that also should be acknowledged is that 
the attempts made to evaluate a Commission’s consultation are done in 
context. How a LRC consults depends on its history and its current 
circumstances so the fact that the LC and the ALRC approach their exercise 
differently does not necessarily mean that one process is better than the other 
is. Caution is needed in comparative studies, which is one reason why the 
suggestions for improvement are labelled explicitly as tentative. 
2.4 General Limits 
 
Every study has limits and some of these are more appropriately addressed 
below in the description of the methodology adopted. There are, however, a 
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few more general limits that should be stated explicitly. The first relates to the 
period of time investigated by the study. Interviewees were chosen from lists 
of people connected with the LC and the ALRC between the years 1990 to 
1999 inclusive. The actual interviews took place between August 1999 and 
July 2001. Accordingly, this thesis describes the consultation of the 
Commissions as it occurred during these years, including some of the shifts in 
approach during this time.  
 
However, it is also reasonable to extend the findings of this thesis beyond 
those years, in particular to the present date, for two reasons. First, a number 
of those interviewed had served at their Commissions before 1990 and a 
number are either still there today or have left only very recently. Secondly, 
attempts were made to keep abreast of the Commissions’ current consultation 
practice. These attempts included sending a draft of the thesis for comment to 
the Commissions in 2003 and keeping up to date with recent publications on 
the Commissions and their processes, including their own Annual Reports and 
websites. This claim is made with some care though. While the consultation 
practice of the Commissions is not likely to have changed radically since the 
interviews were completed (and certainly not without being detected by the 
efforts described above), it is possible that the process of consultation may 
have evolved over the last couple of years. That was the suggestion made by 
the LC in its comments on the draft thesis, although this needs to be 
evaluated in light of the assessment of their views outlined below. 
Accordingly, it is submitted that the thesis remains representative of the 
consultation conducted by the two Commissions today, but that the 
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confidence which with that can be said will slowly decrease as the time since 
the interviews increases. 
 
A second limit of the thesis is that a study seeking to identify and compare 
general trends in the consultation of the two Commissions will inevitably fail to 
describe adequately the exercise conducted on particular projects. 
Interviewees were invited to comment on the draft thesis, and two people 
suggested that the general description of their Commission’s consultation 
process did not accurately reflect their exercises; and on some projects, they 
are clearly right. These two interviewees described in their interviews taking a 
different approach to their consultation and this sometimes resulted in an 
atypical exercise. A number of these counter-examples are discussed in the 
thesis, but it is obvious that an examination of the general trends in a 
Commission’s consultation will not be able to reflect unusual or innovative 
exercises adequately. 
 
Two final comments apply only to the treatment of the LC. The first is that the 
thesis generally refers to the English Commission, even though it is 
responsible for the law of England and Wales. A reference to the English 
Commission should be read as including its responsibility for Wales also. The 
abbreviation is used for convenience only. The second comment is that for 
comparative reasons, the thesis will not discuss the LC’s consolidation and 
statute law revision efforts. This is not work undertaken by the ALRC and the 
overwhelming bulk of the LC’s efforts are directed towards its law reform 
projects. 
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3. ACCESS 
 
Access to the LC and the ALRC was essential for this thesis, given its 
empirical approach. The LC was approached first via a letter addressed to 
Michael Sayers, the Chief Executive of the Commission. The letter introduced 
me as an Australian studying for a DPhil at Oxford, who was supervised by a 
former LC Commissioner, Dr Stephen Cretney. My interest was in comparing 
the consultation of the LC and the ALRC and the letter requested a meeting to 
discuss access to some documents. At that meeting, Sayers agreed to help 
and offered to provide access to documents and some assistance in sorting 
them. As the thesis became more interview based, rather than document 
based, Sayers was again contacted and he agreed to organise some 
interviews with staff of the Commission, which he did. He was, however, 
reluctant to bother the current Commissioners and so declined my request for 
interviews with that group of people.168 It is likely that being supervised by a 
former Commissioner helped gain this access to the LC. 
 
A similar letter was written to the ALRC requesting interviews, which also 
mentioned that the LC had assisted with the project and that sixteen 
interviews had already been conducted in England. A staff member in the 
Policy and Secretariat section, Lani Blackman, responded on behalf of the 
Commission. She was very obliging and set up interviews with the staff and 
                                            
168 Although later, in 2001, Sayers consented to me contacting Mr Justice Carnwath, then the 
Chairman of the LC, for an interview. 
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Commissioners as requested. Blackman also assisted by locating potential 
interviewees who had since left the Commission and then forwarding a letter 
to them on my behalf. It is likely that the cooperation of the LC encouraged the 
Australian Commission to provide similar access. 
 
These relationships established at both Commissions were good and contact 
continued throughout the period of their involvement with the thesis. The 
ALRC, in particular, was very obliging and went beyond mere cooperation and 
actively sought to assist the research. The LC also generally provided access 
to its people and documents, although in doing so, there seemed to be a 
noticeable element of caution in its attitude towards me. 
 
When access was being negotiated, Sayers requested that the Commission 
receive a draft copy of the thesis for comment prior to submission. This 
suggestion was accepted. This offer was also made to Blackman towards the 
end of the interviews with the ALRC. Both undertakings were made on the 
understanding that I remained in control of the final content of the thesis. 
 
4. THE INTERVIEWS 
4.1 The Sample 
4.1.1 Sampling Strategies 
 
The sample of interviewees was chosen from people involved with the 
Commissions between 1990 and 1999 inclusive. The latter date was chosen 
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because the process of selecting interviewees began in that year. The ten 
year period was decided upon to ensure that a group of sufficient and diverse 
experience would be represented, including people who had since left the 
Commission. The pool of potential interviewees was compiled from the 
individual and Annual Reports of the LC and the ALRC, which list the people 
who worked on particular reports or in particular teams. Within that pool, it 
was considered desirable to identify people who had a breadth of experience 
so a preliminary decision was made to locate first those people who had 
worked at the Commissions for a long time and who had also been involved in 
a number of different reports. Sources used to locate these people included 
the book Who’s Who,169 various law directories, the Internet and referrals from 
other people in the field. Most of the people sought out were locatable, but 
those who were not were eliminated as potential interviewees. 
 
Also eliminated were a few people who were located but were difficult to reach 
due to distance. This was not a problem for the English interviewees but did 
raise a few difficulties in Australia. I travelled to Sydney twice, Canberra once 
and was based in Brisbane so interviewees had to be living in, or at least 
available to meet, in one of those cities. However, as the ALRC office is in 
Sydney and there also used to be a second office in Canberra, most of the 
potential interviewees were still living in one of these two cities. A further 
group of people eliminated were those who had only worked at the 
Commission for less than a year during the relevant period. Because an 
                                            
169 Who's Who (Adam and Charles Black London 2003) and Who's Who in Australia (Herald 
and Weekly Times Melbourne 2003). 
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average report takes years rather than months to complete, it was likely that 
their exposure to consultation would have been limited. 
 
An overriding consideration in selecting further people from the pool of 
interviewees was that the sample should be representative of the different 
positions within the Commissions’ hierarchy. This was also an issue in terms 
of comparing the LC and the ALRC so a similar breakdown of positions within 
the Commissions was also targeted. A similar approach was taken in relation 
to ensuring that the views of people who worked on a range of different 
Commission reports were heard. Another issue of balance was to ensure that 
the interviewees had differing periods of service at the Commissions. 
Although a preliminary focus was on expertise, it was also useful to speak to 
people who had been at one of the Commissions for a relatively short period 
of time, albeit for longer than a year. This less experienced group had been 
immersed in the culture of their Commission for a shorter period of time and 
so were more likely to challenge its approach to consultation.  
 
The people identified as potential interviewees through this process were sent 
a letter requesting an interview for an hour or so. This letter provided an 
introduction that was similar to that offered when originally approaching the 
LC and the ALRC for their assistance. However, this letter also enclosed a 
one page outline of the scope of the thesis and identified why the potential 
interviewee was of particular interest. It is likely that mentioning the assistance 
received from the Commissions, and that a number of other people had 
already been interviewed helped attract the interest of the recipient. The letter 
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concluded by promising to telephone shortly to enquire as to their availability 
for an interview. This call was made a couple of days after likely receipt of the 
letter, although sometimes it was unnecessary because the potential 
interviewee made contact first. 
 
This approach was adapted in the case of four LC interviews and six ALRC 
interviews. In these cases, Sayers and Blackman organised meetings with 
Commissioners and staff still working at the Commissions on my behalf. In the 
case of the LC, criteria were suggested for who might be appropriate to 
interview, and for the ALRC, particular people were also identified as being 
sought after. There was no evidence that these people were chosen by the 
Commissions because they would present their institution positively, nor was 
there any evidence of coaching. My standard letter and its enclosed outline of 
the thesis were still received by these interviewees, although these 
documents were received through the Commissions themselves. In an 
additional three cases, Blackman further assisted by forwarding my letter on 
to the home addresses of former ALRC Commission staff whose contact 
details could not be located. 
 
The response of those contacted was encouraging as interviews only failed to 
materialise in five cases. In the case of three people, this was probably 
because their last known contact details were doubtful; there is a good chance 
that they did not receive the letter. Of the remaining two people, one declined 
on legitimate health reasons, leaving only one certain rejection. Of those who 
agreed to be interviewed, the majority were positive with most people being 
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quite interested in discussing their time with the relevant Commission. A 
smaller group of people said that they were happy to meet although they were 
not able to offer the full hour given their time constraints. However, even this 
group of people were very generous with their time once the interview began. 
An even smaller group of people agreed to meet only reluctantly, but again, all 
but one of these few were more enthusiastic when the interview actually took 
place.  
 
When accepting interviews, seven people specifically asked for further 
information about the project. In addition, to assist in arranging interviews, 
Sayers and Blackman also requested further information which I understand 
was given to potential interviewees to provide them with more background to 
the study. Generally, the information sought was the types of questions that 
would be asked, although sometimes further details about the research 
project were requested. This information was provided, but it was usually kept 
quite general to encourage spontaneity in the interview. 
4.1.2 Representativeness of the Sample 
 
A total of 64 people were interviewed, including 30 from the LC and 28 from 
the ALRC. One interview was also conducted with a former President of the 
New Zealand Law Commission. A small part of this thesis relates to the 
relationship that the Commissions have with their Governments and how their 
reports are received. Accordingly, included in these 64 interviews were three 
interviews in England and two interviews in Australia with civil servants who 
had particular contact with the Commissions. A full list of those interviewed is 
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extracted in Chapter 10 outlining their relevant positions and periods of 
service. 
 
The sample interviewed provided a good overall perspective of how the LC 
and the ALRC operated, particularly during the 1990s. In demonstrating the 
experience of those interviewed, Table 1 (below) sets out the number of 
positions interviewed at both Commissions. It is noted that because a few 
people have acted in more than one position, the figures in this table exceed 
the number of interviews conducted. 
 
Table 1: Positions within LC and ALRC Interviewed 
 
TITLE (LC/ALRC) LC ALRC 
Chairmen/Presidents170  4 4 
Deputy President NA 4 
Commissioners/Full-Time Commissioners171 8 5 
Part-Time Commissioners NA 3 
Chief Executives/Secretaries 2 1 
Team Managers/Project Managers or Team Leaders 7 7 
Other Staff (mainly Lawyers/Law Reform Officers, 
Principal and Senior Law Reform Officers) 
13 14 
 
                                            
170 The President of the ALRC was initially called ‘Chairman’ in the Commission’s early days. 
171 Excluded from the ALRC’s full-time Commissioners are those who had served part-time 
but were appointed full-time as well for a very brief period (usually for a couple of months to 
help finish a reference). 
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A couple of comments can be made about the sample. The first is that the 
access gained to those who were involved with the Commissions during the 
1990s was significant. Every Chairman or President and Deputy President, as 
well as every Commissioner172 (apart from one at the LC) who served at either 
Commission during this period was interviewed. This provided a strong 
foundation for understanding how decisions were made about consultation 
from a wider institutional perspective as well as how it was actually done. 
However, there was also balance in the sample in that all of the different legal 
positions within the Commissions’ hierarchies were well represented. Many 
Team Managers or Project Managers and Team Leaders were interviewed as 
were a number of more junior staff. This helped provided a grounded 
perspective on how the more mundane aspects of the consultation process 
were handled.  
 
It should be noted though that people fulfilling some positions at the 
Commission were not specifically targeted. Research Assistants were one 
such group because their involvement with consultation overlaps significantly 
with the Commissions’ more senior legal positions. Nevertheless, four people 
with experience as Research Assistants (two from each jurisdiction) were 
interviewed. Those people fulfilling administrative and corporate support 
functions were also not specifically targeted. The one exception was the staff 
members who were responsible for the Commissions’ publications, publicity 
and external relations as this has an impact on the consultation process. At 
the LC, the Editor/Web Manager, who has been part of the administrative 
                                            
172 Excluding part-time Commissioners (see below). 
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team at the Commission since 1985, was interviewed. At the ALRC, one 
interview was conducted with someone from the Commission’s Policy and 
Secretariat division, and another was also held with a person from its Public 
Affairs division.173 Both of these interviewees had had more than five years 
experience in this field.174 
 
A decision was also taken not to target specifically the ALRC’s part-time 
Commissioners. After a number of interviews had been conducted, including a 
couple with people who had fulfilled this role, it became clear that the nature 
of the appointment was such that many, although not all, Commissioners 
appointed on a part-time basis had only limited contact with consultation. 
Those who did take a more hands on approach operated in a manner similar 
to their full-time counterparts and so further interviews with this group were 
not warranted. 
 
The sample also provides a reasonable balance of experience and 
inexperience. This gave the research access to perspectives from those who 
were very much a part of their Commission, as well as to the views of those 
who were less immersed in the institutional culture and so were more likely to 
challenge their Commission’s approach to consultation. At the time the 
                                            
173 Note that these divisions reflect the current organisational structure, as the Commission 
has configured this part of its organisation differently over the years. For example, during the 
second half of the 1990s, these two divisions were brought together as the ‘Policy 
Secretariat’. 
174 Before the Policy Secretariat was formally established in the mid 1990s, a Community 
Liaison Officer was appointed to fulfil a similar role on a few reports. (The Commission also 
briefly had a consultant called a Media Consultant and also a Consultation Officer.) The 
Commission has had two people in the role of Community Liaison Officer (and two in those 
other positions although only briefly) during the relevant period but none of them were 
locatable. However, the role that these people played was discussed by other staff 
interviewed. 
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interviews took place, five interviewees had served at the LC for three years 
or less, while three interviewees had been there for more than ten years, with 
one of those serving for almost 25 years. At the ALRC, eight people 
interviewed had served at the Commission for three years or less, while three 
interviewees had experience greater than ten years, one of whom was at the 
ALRC for all of the 1990s. There was probably a trend for interviewees from 
the LC to have more experience than those from the ALRC. This was due to 
the Australian Commission’s higher turnover rate of staff during the 1990s 
(see Chapter 4), but this did not seem to affect adversely the information 
gathered from the interviews. 
 
Those interviewed also had a very wide range of experience in terms of the 
topics covered by the Commissions in the 1990s. Interviewees from the LC 
almost included at least one person from each of the Commission’s teams for 
every year of that decade. The one exception was that there was no 
representative of the Property and Trusts Law team during 1996. A similarly 
comprehensive coverage was achieved for the ALRC. At least one of the 
Australian interviewees within the sample was involved in every report 
produced by the ALRC during the 1990s. In every project undertaken, an 
interview occurred with at least one person who was either the lead 
Commissioner175 for the project, or a staff member who was actually doing the 
consultation.176  
 
                                            
175 As opposed to a Commissioner who was part of the division considering the reference, but 
had limited contact with the project (see Chapter 2). 
176 Determining the representativeness of the interview sample by reference to specific 
reports is possible for the ALRC because it lists each person who served in each report. The 
LC lists its staff by its teams so it is not possible to be as specific. 
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A further issue of representativeness is that the sample is well balanced in 
terms of the interviews conducted with the LC and the ALRC. When 
comparing the positions interviewed (see Table 1 above) very similar patterns 
emerge. For example, in terms of the positions filled at Commissioner level 
and above (excluding the ALRC’s part-time Commissioners), the sample 
included twelve LC spaces and thirteen from the ALRC. The comparison of 
staff positions filled below this level is also balanced with 22 LC positions and 
22 from the ALRC. 
 
A final comment about the five people who were interviewed solely for their 
Civil Service perspective is that no attempt was made to sample this group of 
people properly. Their interviews, although valuable, relate only to a small part 
of the thesis and so more systematic interviewing was not justified. This group 
of people were accessed by seeking a referral from the relevant Commission 
to people in the Civil Service who could talk about the Commissions’ work 
from that perspective. Although only five people were interviewed solely for 
this purpose, the research also had the opportunity to draw on the Civil 
Service experience of a significant number of the LC and ALRC interviewees. 
The best examples are Alan Rose and David Edwards who, in addition to their 
appointments at the ALRC, were Secretary and Deputy Secretary of the 
Attorney-General’s Department respectively during part of the 1990s.177 
 
Confidence that the sample of people interviewed was sufficiently large grew 
as the interviews gradually established themes and patterns that were being 
                                            
177 Both also held other senior positions in the Australian Public Service. 
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continually repeated. After approximately fifteen interviews, these themes and 
patterns were entrenched strongly and after another ten or so meetings, it was 
clear that a saturation point had been reached. Virtually all of the information 
and views expressed were consistent with that yielded by earlier interviews. 
There is, of course, value in this repetition as it can demonstrate consistency 
and enhance the validity of the findings. However, given the establishment 
and then confirmation of these themes and patterns, there was no value in 
conducting further interviews. 
4.2 The Interviews 
4.2.1 Administration 
 
Prior to interviewing people, research was conducted on the position or 
positions they held at their Commission, their period of service and the 
Commission reports in which they were involved. Other publications or articles 
(especially if they related to the Commissions or consultation) were also 
located and read. This information enabled each interview to be tailored to 
explore any particular expertise or opinions that the interviewee may have had 
(see below). Also of interest were more general matters like career, political 
affiliations, interests or anything that would help establish a good rapport and 
also help evaluate credibility or potential bias. Sources used included Who’s 
Who,178 the Commissions’ reports (including Annual Reports), article and 
book databases, the Internet and comments made by other interviewees. 
 
                                            
178 Who's Who and Who's Who in Australia. 
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The English interviews were done in two rounds and each one was spread 
over approximately six months. Most interviews were done in London, 
although there were a few in places like Oxford and Cambridge. Sandwiched 
between the two rounds of English meetings were all but one of the Australian 
interviews. These interviews took place in three major rounds – two in Sydney 
and one in Canberra, and occurred over a five month period. The spacing of 
the interviews was useful to allow periodic reflection on the future direction of 
the research. Of particular value was being able to conduct the Australian 
interviews with a very good sense of the English experience, and then later 
use what was learnt from the ALRC meetings in the second round of English 
interviews.  
 
All of the interviews were conducted in person except for two.179 Most of the 
meetings occurred at the interviewee’s work place, although some occurred at 
their home (especially for those who had retired) and occasionally at a coffee 
shop. With most of the interviews, the interviewee was invited to choose the 
venue so they could pick a place where they felt comfortable and which was 
also convenient. For those interviews organised within the Commissions, the 
venue (the Commissions’ meeting room) was decided by Sayers and 
Blackman. The venue had a limited impact on the frankness of the interviews 
given. Interviews at work tended to be slightly more formal than those 
conducted in more relaxed surroundings. Further, the interviews conducted in 
the Commission’s meeting room were a little more tentative, perhaps partly 
                                            
179 These two interviews were conducted over the telephone, but were still very successful as 
the rapport established in both cases was strong. 
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because of the location and partly because those interviewed were still 
working at the Commission and so were slightly more cautious in their views. 
 
All but four of the interviews were taped using a small portable cassette 
recorder. In one case, the interviewee permitted only note taking, while in the 
other three cases, taping was inappropriate mostly because the location was 
so noisy that any recording would have been inaudible. Notes taken at these 
meetings were dictated onto a tape immediately after the interview along with 
any other recollections. Apart from these cases, permission to record was 
sought at the beginning of each interview and each interviewee was happy for 
this to take place. The machine was placed as close to as the person as 
possible but generally off to the side, and out of the interviewee’s direct line of 
vision, so it would not inhibit the conversation. Most people appeared not to 
be bothered by the machine and after a short time seemed to forget that it 
was there. 
 
A small number of people asked to stop recording while discussing some 
issues ‘off the record’ but most people felt comfortable just to flag any material 
that was confidential on the tape itself. It is unlikely that recording the 
interviews compromised the frankness of those interviewed because a 
significant number of people relaxed enough to make comments that they 
would probably not like to be attributed. A further nine interviewees asked to 
vet their interview transcript. In addition to the transcript, interviewees were 
sent a summary and analysis of their interview, along with a request for 
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feedback. Most responded and their comments were useful. Generally, very 
little of substance was changed. 
4.2.2 Format of Interview 
 
I generally began meetings with an attempt to discuss an issue not related to 
law reform to try and establish some rapport.180 Most people responded and 
generally spent a few minutes in informal discussion. I then began the actual 
interview with an introduction and an outline of the scope of the research. 
Interviewees were asked to use specific examples to ground their comments 
in practice and I emphasised that it was their personal experience and views 
that were of primary interest, rather than the views of their Commission. I also 
flagged any particular expertise or perspective identified by my preliminary 
research as something that the interviewee might wish to comment on as part 
of their answers. I concluded the introduction by addressing the issue of 
confidentiality (see below) and then by asking if they had any questions. 
 
The interviewing style I adopted was that of a research student who knew 
something about the theory of consultation but was keen to learn about the 
practice. Most people responded to this well and took the opportunity to teach 
me how the Commissions consult. Sometimes interviewees saw the process 
differently and this required a flexible approach. For example, some 
interviewees wanted to express their frustrations or talk about successes, 
while others chose to step back and reflect on their career. Early in each 
                                            
180 This topic was identified usually through my research about the interviewee’s professional 
background. 
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interview, I attempted to note some specific knowledge of the field to establish 
my preparation and understanding. This lent more of an insider status and 
helped deter idealised accounts. Another way this was achieved was to 
mention that interviews were taking place with a number of people so as to 
create an awareness that their comments would be checked against the views 
of others. A final method I employed to improve the reliability of the interviews 
was to ask for examples continually. This was done to ensure that the 
principles the interviewees discussed were grounded in practice, and to deter 
idealised accounts. 
 
The content raised in each meeting remained roughly the same for each 
interviewee. However, the research and preparation done for each person 
being interviewed enabled particular parts of the conversation to be tailored to 
access any special expertise or views they may have. For example, 
sometimes I asked questions about an unusual consultation exercise in which 
the interviewee had been involved. Another more tailored approach was to 
seek information about how the Commission process compared with another 
body with which he or she was involved. This crystallised what was unique 
about the two Commissions, and also added breadth to the study. 
 
The interviews were semi-structured in that my interview plan had a number of 
main issues, each with an opening question followed by a few potential sub 
issues to explore. These main issues were the key topics in the thesis and 
included the purposes of consultation, the process of consultation, whom was 
consulted, the impact it had on the Commission and whether consultation 
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takes place when considering what projects to do. I raised each of these main 
issues generally with the prepared opening question and then the interviewee 
was encouraged to cover whatever topics he or she thought were appropriate. 
My goal was to cover each of the major issues in the interview plan but not 
restrict or direct the conversation, particularly at a preliminary stage in the 
interview. Later on, further probing or clarification was done as appropriate to 
encourage the interviewee to consider issues they might not have addressed 
or to test their comments in different situations. If appropriate, some or all of 
the sub issues listed under each main issue were explored, although many of 
these matters often had been addressed by the interviewee already.  
 
Once each of the main issues had been considered, the interview headed 
towards its conclusion. I reserved this latter stage of a meeting for two types 
of questions: controversial questions and those that tested particular theories. 
I reserved these questions deliberately until the end of the interview for two 
reasons. The first is that by this time, it is likely that our relationship and 
rapport was at its best and so the answers are likely to be more honest. The 
second reason is that these questions are quite direct and so asking them at 
the end means that the preceding conversation was not unduly influenced or 
directed by them. This set of questions grew as the interviews progressed 
because the potential findings of the thesis became clearer. 
 
I concluded each interview by asking if there was anything else that they could 
think of that would be helpful. This was an excellent source of new ideas 
because it prompted free thinking outside those topics specifically raised. 
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People were also generally more comfortable by now. After this, confidentiality 
was again raised in light of what was discussed and in the early interviews, 
advice was sought on whom they thought might be worth interviewing. With a 
‘thank you’, the formal interview concluded. 
 
Generally, there was further informal discussion after the ‘interview proper’ 
had finished. Usually, I tried to raise an issue that we had discussed that was 
particularly interesting, and this sometimes prompted further discussion. 
Sometimes the interviewee became more forthcoming perhaps because the 
matter had been raised less formally or because the tape had been switched 
off. Of course, any useful comments made at this stage were not used without 
the consent of the interviewee. 
 
Although no semi-structured interview is the same, my approach at each 
meeting was consistent. Interviewees were asked to address the same main 
issues from the interview plan, although how this was addressed and the 
order in which this took place was managed flexibly depending on the 
direction the interview took. For example, when new issues were raised, it 
became necessary to divert from the interview plan and explore those issues 
fully. A couple of times, the plan was even abandoned. One such meeting was 
extremely productive because the interviewee directed the discussion and in 
doing so taught me more than I could have learned had I simply followed the 
interview plan. Other times, the plan was useful to keep people focused.  
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Nearly all of the interviews went for at least an hour, which was the period of 
time that was requested. Some concluded early because that was all the 
interviewee could spare, or because their knowledge had been exhausted. 
Other interviewees offered more than an hour because they were interested in 
the issues and had the time to talk about it further. Excluding the time spent 
on rapport building and other discussion about non thesis-related matters, the 
average time spent interviewing each person was 63 minutes for English 
interviewees and 71 minutes for the Australians. 
4.2.3 Assessing the Interviewees 
 
After each meeting finished, the interviewee was assessed and notes were 
made about the extent to which his or her views should be accorded weight. 
The two most important criteria were the extent to which an interviewee was 
honest and whether or not there was some bias affecting his or her views. 
Generally, most people were basically honest, although there were varying 
degrees of candour. Interviewees were generally very forthcoming on 
descriptive matters but most found it more difficult to be frank when more 
substantive evaluation was required. An overall assessment is that most 
people gave an accurate picture of their Commission as they understood it, 
but that this picture was generally given a positive gloss. They tended to 
emphasis the strengths of their Commission and while admitting its 
weaknesses, tended to minimise them. 
 
There were, however, a number of interviewees who were extremely candid. 
These meetings often prompted critical turning points in the direction of the 
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research. They also provided ammunition to challenge the more timid 
interviewees to be frank. In a number of cases, this technique was very 
successful. Once people felt that the delicate issues were already known and 
regarded you as an insider, they were more inclined to share their opinion. At 
the other end of the spectrum was a small group of interviewees who seemed 
quite evasive. Generally, the complaint was not that their account was too 
glowing, but that their comments were kept so general that it was difficult to 
extract useful information. 
 
The second, and linked, criterion was whether the person’s views would be 
influenced by any particular bias. During the course of these interviews, a 
range of different biases were identified and factored into the views given by 
people. It was common for interviewees to feel some loyalty to their 
Commission and want to present its consultation positively. A rarer situation, 
although one equally important to identify, was when interviewees were 
disgruntled with their Commission and so judged it more harshly than 
otherwise would be the case. 
 
An overall assessment of the information and opinions gathered in the course 
of the interviews is that they are accurate and reliable. Although some caution 
and bias was noted within the sample of interviewees, it became easier as the 
interviews progressed to discern the extent to which these factors were 
affecting the views expressed. A mass of knowledge about the Commissions’ 
consultation was being gathered and this ever growing foundation could be 
used as a reference point to compare the views of interviewees. Sometimes, 
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as a means of encouraging honesty, it was mentioned that other people had 
already been interviewed so that the interviewee was aware that his or her 
views would be compared against that existing knowledge. Another way of 
checking the reality of statements was to ask for examples so that people 
were forced to ground their views in what actually happens at their 
Commission.  
 
Confidence in the quality of the material gathered was also drawn from the 
good rapport that was established with the vast majority of interviewees. The 
relationship was nearly always good from the start, but it also generally 
improved as the interview progressed. The quality of this relationship meant 
that people felt comfortable and this was demonstrated by the fact that most 
people became increasingly frank as time went on. This was best illustrated 
by one of the LC interviews which began with quite a tense and almost hostile 
atmosphere. However, at a critical moment in the meeting when my treatment 
of a particular issue indicated a view consistent with the interviewee’s, the 
atmosphere softened. During the remainder of the interview, this person then 
shared some very frank opinions. 
 
This assessment of the interviews was also strengthened by the fact that the 
meetings elicited particular types of comments. One such category of 
comments was adverse findings or criticisms of a Commission or particular 
people at a Commission. Because most people tended to be quite positive 
about their Commission, some weight was given to these adverse comments, 
particularly when there was no evidence of the interviewee being disgruntled 
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or biased in some other way. Even more weight was attached to adverse 
comments made by a number of interviewees about themselves, which is 
something that people generally avoid. However, a number of people felt 
sufficiently comfortable to acknowledge failings in their own approach to 
consultation or in projects for which they were responsible.  
 
Another category of comment that confirmed the quality of the interviews was 
remarks that people would be very reluctant to have known publicly. 
Sometimes interviewees flagged that particularly controversial issues were off 
the record, and this material was partitioned in terms of the analysis. 
However, there were other times when it seemed that some of the 
interviewees did not realise that they were sharing such controversial material. 
All of this information was used responsibly, but the fact that people felt 
comfortable disclosing this sort of information and opinions indicated that the 
interviews were reliable. Finally, two other factors pointed to the accuracy and 
reliability of the interviews. The first was the consistency in the views 
expressed, and this issue was addressed above in the context of reaching a 
saturation point. The second was that the information and opinions gathered 
through these interviews was consistent with the Commissions’ documents 
and other writing in the field (see below). 
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5. THE ANALYSIS 
5.1 The First Phase 
5.1.1 Transcribing 
 
The interviews were analysed in two phases, the first of which was designed 
to draw out as much raw data as possible. The first step in this phase was to 
produce an accurate transcript of the interview, including what I said, from the 
tape recording.181 Meaning was sometimes conveyed other than through 
words, so any assessment of the tone, expression or feelings of the 
interviewee was also noted, as were initial impressions or preliminary 
thoughts that occurred during the transcription. This process was incredibly 
time consuming but listening to each interview again and transcribing it built a 
very strong familiarity with the material. 
 
At the conclusion of each transcript, observations about the interview were 
made. Some of these observations were recorded on the tape directly after 
the interview (see above) but comments were also made after transcription 
was completed and with the opportunity to reflect further on the meeting. 
These observations included notes about the interviewees’ expertise and 
career experience, their demeanour and an assessment of their credibility. 
Other observations were more personal and included how the interview was 
                                            
181 This transcription excluded words that did not assist meaning and extensive digressions 
from the topic such as a discussion by one interviewee of their general career. 
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conducted and could be improved. These observations were useful in 
assessing a person’s views and also helped improve interview technique. 
5.1.2 Coding 
 
Having transcribed an interview, the next step in the first phase analysis was 
to assign a code or a number of codes to each paragraph of the transcript to 
describe its content. For the first five or so interviews in both jurisdictions, this 
was done very liberally without concern for whether the codes were coherent 
or systematic. This resulted in many codes being used. The transcripts of 
these initial interviews were then coded again with a greater focus on 
assigning codes that would help analyse the interviews. Factors that were 
relevant to assessing this usefulness included how central the code was to the 
issues raised, how often it appeared and whether it was just an example of 
another code. This revision of these initial interviews resulted in many codes 
being discarded and others collapsing into broader categories. After this 
revision of each of these first few interviews, a working list of codes was 
compiled that formed the basis for coding the transcripts that followed. 
Although the majority of the codes on this working list emerged from this 
preliminary analysis, new issues arose and were assigned new codes. After 
coding each interview, the transcript was then revised to ensure consistency 
throughout the document. Finally, if new codes were used, the working list of 
codes was updated for use in the next interview. 
 
The method used for coding was that each paragraph was given a lead code 
corresponding to the main headings of my thesis. The major lead codes 
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related to the reasons for consulting (‘Purpose’), how it was done (‘How’), who 
was consulted (‘Who’), the impact it had (‘Impact’) and any institutional issues 
that affected consultation (‘Institution’). To each lead code were added one or 
more sub codes, which allowed more specific categorisation of the paragraph. 
It was common for a paragraph to be assigned between three and five codes 
in total. A specific code (‘Example’) was also created to mark examples for 
ease of reference later on.  
 
Separate lists of codes were kept for the English and Australian interviewees. 
Although the research was comparative, it was important that the codes used 
to describe the themes emerging from the first set of English interviews did 
not influence the Australian analysis. Similarly, once the Australian interviews 
were completed, the unfinished English list of codes was again relied upon 
when undertaking the second set of LC interviews. However, although these 
safeguards were put in place to help keep the two analyses separate, similar 
concepts, when they emerged, were coded uniformly to facilitate future 
comparisons. 
 
Once each transcript had been coded, a separate document was created 
where the paragraphs were sorted electronically bringing together those 
paragraphs that dealt with the same issues. Using coding in this way allowed 
the identification of themes and key issues that might otherwise have been 
subtly buried in the text of an interview. Coding was also extremely valuable in 
the later stages of analysis as it was an excellent tool for comparing particular 
- 95 - 
 
CHAPTER 3: METHODOLOGY AND TERMINOLOGY 
interviews on a given topic, or even assessing the weight of opinion on that 
topic amongst the interviews as a whole (see below). 
5.1.3 Summarising 
 
Drawing on both the original version of the transcript and the version sorted by 
codes, a summary of each interview was produced. This dual document 
approach allowed the interview to be summarised according to its key themes 
while at the same keeping the interviewee’s comments in context. The 
process of summarising began by distilling meaning from each individual 
paragraph. This meaning was then grouped with other meanings that were 
extracted from paragraphs dealing with the same specific topic. These 
meanings were then worked together to form a summary for that specific 
topic. Finally, the paragraphs from which these meanings were drawn were 
reread to ensure that this summary was accurate. This process was repeated 
for every topic that interviewees raised and the results were then compiled 
under the heading of the appropriate lead code noted above. One 
complication was that paragraphs often related to more than one specific 
topic. Sub codes were useful to indicate when the meaning of a paragraph 
would have to be split between different issues. A paragraph that raised a 
number of different specific topics together sometimes flagged a connection 
that warranted further analysis. 
 
Each interview summary also contained some preliminary analysis, which was 
drawn upon as part of a more comprehensive treatment at the completion of 
the interviews. These preliminary thoughts included categorisation of 
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concepts, noting relationships or critiquing what interviewees said. The list of 
codes was useful here as it catalogued those issues raised most often by 
interviewees. The shuffling of paragraphs through sorting by codes also 
revealed new perspectives. Generally most of this preliminary analysis was 
listed separately at the conclusion of the document. Initially these interview 
summaries were very blunt and short, generally being no more than three 
pages. However, as the interviews progressed and a more nuanced 
understanding was gained, the summaries became longer, usually five or six 
pages or sometimes even longer. 
5.2 The Second Phase 
5.2.1 Rationale for Second Phase 
 
After conducting and analysing approximately half of the English interviews, it 
became clear that it was not warranted to continue with this comprehensive 
level of analysis for all of the remaining meetings. This rigorous treatment of 
the interviews had produced a lot of very useful information and had helped 
develop a very good understanding of the issues. However, it became clear 
that by this stage of the interviews that the patterns and themes in the material 
were firmly established and that much of the subsequent data was repetitive. 
Repetition is important because it can indicate consistency and enhance 
validity, however, in the context of this study it was enough to note that it 
existed without recording it again in such great detail. 
 
- 97 - 
 
CHAPTER 3: METHODOLOGY AND TERMINOLOGY 
Persisting with the first phase analysis despite this duplication may have been 
justified if it had not been so time consuming. Better resourcing may have 
been one solution, but I was limited to typing each transcript and coding each 
interview myself. To continue with this level of detail was beyond the 
resources available in terms of time and money. Although the second phase 
of analysis was less comprehensive the first phase, it was still very reliable 
and drew out all of the data needed for this analysis. 
5.2.2 Selection of Interviewees182 
 
The interviews of fifteen people from both jurisdictions were analysed under 
the first phase described above. In England, these people were chosen simply 
because of the order in which they were interviewed. It was only after these 
first fifteen interviews that it became apparent that a second phase of analysis 
should be employed. In the case of the Australian interviewees there was 
room for more choice in terms of whose interviews should be analysed in 
greater detail. Emphasis was placed on doing most of the first phase analysis 
in the initial group of interviews so as to identify the major themes and 
patterns at an early stage, but this was not applied rigidly. There was an 
opportunity to be more selective in the Australian sample and apply the more 
comprehensive approach to those interviews where it would be of greatest 
benefit. 
 
                                            
182 The interviewees whose transcripts were treated under the first phase of analysis are 
indicated in Tables 2 and 3 in Chapter 10. 
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The criteria used to determine which Australian interviews should be treated 
under the first phase of analysis include whether the interviewee had a lot of 
experience, mentioned issues or ideas that were new or interesting, and the 
extent to which they were judged as frank. An assessment of these factors 
and whether the interview should be analysed under the first or second phase 
was made as part of the overall review of the interview noted above. It is 
stressed that a second phase analysis of an interview does not imply that 
these people were not useful or honest. Often, it was simply that they 
repeated what others had already said or had a limited view of their 
Commission. 
5.2.3 Transcribing, Coding and Summarising 
 
The second phase interviews were not transcribed fully. Instead, notes were 
taken while listening to the tape which produced an abbreviated transcript that 
formed a complete record of the interview. Sometimes more detail was 
included in this abbreviated transcript, for example, sections of a meeting 
were transcribed verbatim when an interviewee discussed a topic in a way 
that made it very real and was potentially useful to quote. The key criterion 
guiding transcription was how much detail was required by my research. At 
the conclusion of the interview, the assessment of the interviewee and the 
meeting itself took place as with the first phase analysis. 
 
Formal coding of the record of interview was not continued in the second 
phase analysis. Although initially very useful for making sense of a large and 
complex mass of data, this became less important when dealing with material 
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that was already familiar and repetitive. The first phase analysis established 
the patterns and themes for the interviews that followed so coding was not as 
essential at this later stage. However, some coding of statements continued 
informally, generally in square brackets after the relevant comment in the 
interview notes. These codes were drawn from the list compiled in the first 
phase so that the second phase interviews could also be electronically 
searched in the later analysis. 
 
As was the case in the first phase, the final step in the analysis of each 
meeting was to produce an interview summary. Although the transcribing and 
coding processes were abridged in the second phase of analysis, this 
document was not, so a comprehensive interview summary was still produced 
for each meeting. 
5.3 The Master Summaries 
 
Having individually summarised 64 interviews, two master summaries were 
now compiled: one for the English interviewees and one for the Australians. 
These documents were the culmination of all the research and data gathering 
and contained virtually all of the information that formed the basis of this 
thesis. The goal was that each document would provide some coherent 
overall structure for the data and a reference point for charting the field of 
consultation. Each summary also sought to document any diversity of 
interviewee opinion, either resolving differences where possible or, at least, 
recording those matters still in disagreement. 
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This was an important stage in the analysis because it was now that many of 
the key themes of the thesis emerged. Sometimes these patterns became 
evident through the process of seeking to articulate some coherent structure 
from dozens of interviews. Other times, it was simply a matter of repetition 
and emphasis by different interviewees that revealed particular themes. 
Another common source of ideas was the concluding section in each of the 
individual interview summaries that was devoted to preliminary analysis. 
Some of the ideas noted in this initial assessment of each interview proved to 
be very useful at a later stage. A final important and very powerful analytical 
tool was searching the interview documents for particular codes electronically. 
This enabled a fast and comprehensive assessment of what particular 
interviewees said on any given topic and permitted comparisons between 
particular interviewees or even the interviewees as a whole. 
 
A final way in which themes emerged was by comparing the completed 
master summaries. Seeing how the LC interviewees as a whole addressed 
issues differently from the ALRC interviewees identified valuable contrasts in 
their approach and prompted further investigation as to why these differences 
existed. Indeed, this process of compiling the master summaries was a critical 
one from a comparative perspective as it was here that Kamba’s steps of 
describing, identifying and explaining183 became a particularly powerful source 
of direction and focus. These two documents were written with a very clear 
sense of the need for comparative thinking. For example, similar headings 
were used where appropriate for ease of reference. However, caution was 
                                            
183 Kamba 'Comparative Law: A Theoretical Framework' 511-2. 
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employed to avoid imposing the structure of one upon the other, and indeed, 
this did not happen with the two documents being structured quite differently 
in parts. 
 
Although these master summaries were a step further removed from the data, 
attempts were made to keep this process of summarising and analysing 
grounded to the material. It was common to return to the individual interview 
summaries and the original transcripts or notes of interviews. On occasions, 
parts of taped interviews were reviewed again. A final part of the process was 
to incorporate any findings from some of the other limited empirical research 
undertaken such as the analysis of any documents accessed and meetings 
attended (see below). This meant that these master summaries were a 
comprehensive record of all empirical research undertaken. As such, these 
two documents were the primary point of reference when writing the thesis.  
5.4 Periodic Reflection 
 
A critical part of the methodology employed was to engage in periodic 
reflection on both the direction and method of my research. In terms of 
method, my approach to interviewing and its effectiveness was continually 
monitored. Self reflection was a part of each interview conducted and the 
lessons learnt were implemented in subsequent meetings. Continual 
evaluation of the effectiveness of the methods of analysis also led to the 
streamlining of approach already discussed above. Periodic reflection was 
also critical in terms of the direction of the actual research. As the interviews 
progressed, new issues were raised and it became clear that there were some 
- 102 - 
 
CHAPTER 3: METHODOLOGY AND TERMINOLOGY 
gaps in the preliminary data gathered. The continual evaluation of research 
results meant that it was possible to address these issues at an early stage. 
 
This periodic reflection also took place on a more formal basis at a number of 
stages during the interviewing period. Two earlier drafts of the English master 
summary were written at different stages, each one drawing together all of the 
English data collected at that time. A similar document, although not as 
comprehensive as a master summary, was also produced twice at different 
intervals for the Australian interviews. This process of continually analysing 
and reflecting upon research results at an early stage gave a clear indication 
of possible conclusions for the thesis and indicated what issues needed more 
detailed investigation.  
 
Periodic reflection was important not only within each jurisdiction but also for 
the comparative aspect of my thesis. Efforts were made to cross check 
between the English and Australian data to identify issues of comparative 
interest. This was an important factor in the timing of the interviews and the 
decision to sandwich the Australian meetings between two rounds of English 
interviews. This meant that it was possible to conduct the Australian research 
informed by a draft English master summary and then complete the English 
interviews being able to draw on the Australian data. Of course, while efforts 
are made to identify issues of comparative interest, some segregation of 
results was also employed to avoid contamination. 
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6. OTHER EMPIRICAL RESEARCH 
6.1 Documents 
 
Although the thrust of the research centred on qualitative interviews, some 
limited document analysis was also undertaken. Documents relating to both 
Commissions were read, including their reports, Annual Reports, consultation 
documents and other published material, such as brochures or summaries of 
other documents. The analysis concentrated on the reports because they 
revealed not only what consultation took place but also what its impact was 
said to be. Detailed notes were taken on any discussion of consultation in 
each report and notes were also made of who was consulted each time.  
 
In addition to this more public material, access was gained to documents that 
might best be described as ‘internal’. There were two sources for this sort of 
material. The first was a couple of interviewees in both jurisdictions who had 
old files from their time at the Commission and offered them without imposing 
conditions on their use. The second source of this material was the 
Commissions themselves. Both the LC and the ALRC granted access to some 
of their internal documents, although for the Australian Commission, this was 
subject to the condition that it approved the notes taken from these materials. 
This approval was forthcoming without substantive changes.  
 
The LC was a little more cautious in what documents were accessible, but did 
not impose any conditions upon access. The documents provided by the two 
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Commissions included ongoing files that contained internal emails, minutes of 
meetings and other work done on the project. Other material accessed 
included consultation responses, lists of consultees, summaries of 
consultations and transcripts of public hearings. A final document of particular 
interest in terms of the LC was its internal publication Notes for Law 
Commissioners184 which provides an introduction to the Commission and its 
working methods for new Commissioners. Notes were either taken directly 
from the documents, or were dictated and then later transcribed. A full list of 
the major documents analysed is located in Chapter 10. 
 
This document analysis was very valuable for two reasons. The first was that 
it confirmed that the data being gathered through the interviews was accurate. 
This was particularly encouraging because the interviews were consistent with 
both Commissions’ internal documents, which are more likely to be candid 
than their public documents. The second benefit of this analysis was that it 
helped bring to life the issues described by interviewees. Actually tracing 
through a project file made the consultation process and how it unfolded 
clearer and more vivid than hearing that process being described. 
6.2 Meetings 
 
A final aspect of the empirical research was attending two ALRC meetings. 
The first was a Full Commission Meeting, which is held twice a year where all 
Commissioners, including those serving part-time, come together to discuss 
the work of the ALRC to date. Access was gained after a senior ALRC 
                                            
184 LC Notes for Law Commissioners (internal document 2000). 
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interviewee suggested that it would be a useful experience. Permission was 
given by the Commission to attend and take notes at this meeting although 
the use of any specific issues discussed (as opposed to more general 
comments about consultation or matters of procedure) required approval. 
References to the content of this meeting were kept sufficiently general such 
that this approval was not needed and so was not sought. Attending this 
meeting was an excellent opportunity to see how the Commission functioned 
and to hear consultation being discussed first hand.  
 
The second meeting attended was an ALRC public meeting held for its project 
on the Protection of Human Genetic Information.185 As this was a public 
meeting, there were no conditions attached to my attendance. Notes were 
taken and incorporated into the thesis, particularly the section considering this 
form of consultation. Again, this was a good opportunity to see how the 
Commission conducted its consultation first hand. In addition to actually 
attending this public meeting, access was also gained to transcripts of two 
earlier similar consultation exercises.186 
 
                                            
185 ALRC Public Meeting, The Protection of Human Genetic Information in Australia (12 
December 2001, Brisbane). 
186 ALRC Transcript of Proceedings, Multiculturalism and the Law (22 November 1990, Perth); 
ALRC Transcript of Proceedings, Multiculturalism and the Law (28 November 1990, Perth). 
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7. TESTING VALIDITY WITH INTERVIEWEES 
7.1 The Draft Thesis 
 
Ongoing efforts were made to test the validity of the research findings. The 
most significant way in which this was done was to make a draft of the 
thesis187 available for comment by the LC and the ALRC, as well as all of 
those people interviewed. Those interviewees with known email addresses 
received an electronic copy, while the remainder of people were sent a letter 
directing them to a website where they could access the document. The draft 
thesis was only made available electronically due to the expense of 
distributing such a large document to so many people, half of whom were 
overseas. 
 
One of the difficulties was locating those interviewed, as in some cases a 
couple of years had passed since our last meeting. Generally the original 
contact mail and email addresses were relied upon, with updated details 
where possible. Although a few letters or emails did not reach their intended 
recipient (they were returned), fifteen English interviewees and eleven 
Australians specifically acknowledged receipt.188 Of the remaining 
interviewees, it is likely that many of them did receive the letter, but were not 
interested and so understandably did not acknowledge its receipt. Others 
                                            
187 The methodology chapter, which was being finalised during this period, was not sent. 
Feedback was sought on the substance of my arguments, not on how the research had been 
approached. In hindsight though, it may have been wiser to send out the methodology 
chapter as well (see below). 
188 The one New Zealand interviewee, Justice Baragwanath, also acknowledged receipt. 
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were still at the Commissions and so may have participated in the institutional 
review of the draft.189 
 
Both the LC and the ALRC responded to my request for comments. The 
Australian Commission reviewed the document but did not make any specific 
comments about the substance of the thesis. The LC provided detailed 
feedback, some of which was very useful and prompted changes to the text. 
The most important modifications related to how the Commission has 
consulted more recently. This feedback was particularly useful as my last 
interview with a LC interviewee was in 2001.  
 
Two other important suggestions from the LC were also considered in 
particular detail. The first was the Commission’s worries about the 
methodology used with the suggestion being made that quantitative data 
needed to be included about the level of interviewee support for particular 
propositions. It was suggested that this raw data was necessary to validate 
the findings of this research. This comment was considered but did not prompt 
revisions because the qualitative methodology adopted was regarded as 
appropriate for the study. Such a numerical or even quasi-numerical approach 
does not help make the findings of this study clearer or more accurate 
because the complex relationship between the different variables in 
                                            
189 In the case of the ALRC, there was at least some input from some of the interviewees still 
working at the Commission. 
 
 
 
 
- 108 - 
 
CHAPTER 3: METHODOLOGY AND TERMINOLOGY 
consultation does not lend itself to that type of analysis.190 Although specific 
percentages of interviewee opinion might be comforting because it makes 
results seem more concrete or persuasive,191 reliance on such an approach is 
misleading because it conceals more important issues such as the identity of 
those making particular statements and the reasons for their views.192 For 
example, a numerical majority might favour consulting in a particular way, but 
that statistic does not reveal the more important facts that this majority might 
be composed mainly of very junior staff who do not make these decisions and 
that they might prefer that style of consultation because it is the easiest for 
them to do. The approach taken in this research was to consider carefully the 
numerical support for a particular proposition but also take into account other 
factors, such as those discussed, when reporting trends from interviewees. 
 
                                            
190 As Thomas states: 
‘Many of the phenomena that researchers investigate do not lend themselves to 
precise quantification. Furthermore, most – if not all – of life’s events are related to 
other events in extremely complex ways which are not merely difficult to measure, but 
perhaps impossible to measure accurately. In such cases, statistical techniques are 
of no use for estimating the connections among events and variables. Therefore, the 
best researchers can do is to offer whatever logical and intuitive judgments they can 
manage …’ (RM Thomas Blending Qualitative and Quantitative Research Methods in 
Theses and Dissertations (Corwin Press Thousand Oaks 2003) 51). 
See also S Gherardi and B Turner 'Real Men Don't Collect Soft Data' in AM Huberman and 
MB Miles (eds) The Qualitative Researcher's Companion (Sage Publications Thousand Oaks 
2002) 86-89; D Silverman Doing Qualitative Research: A Practical Handbook (Sage 
Publications Thousand Oaks 2000) 184; and M Hammersley 'Deconstructing the Qualitative-
Quantitative Divide' in A Bryman and RG Burgess (eds) Qualitative Research (Sage 
Publications Thousand Oaks 1999) 71-73. Indeed the use of such a numerical approach is 
something that this thesis argues against in the Commissions’ own methods when they are 
evaluating consultation responses (see Chapter 7).  
191 See Gherardi and Turner who note the special standing that numbers have in our culture, 
such that some people can be ‘mesmerised by numbers, even when they are pseudo-
numbers …’ (Gherardi and Turner 'Real Men Don't Collect Soft Data' 88). 
192 See for example, Silverman who says: 
‘While quantification may sometimes be useful, it can conceal as well as reveal basic 
social processes. Consider the problem of counting attitudes in surveys. Do we all 
have coherent attitudes on any topics which await the researcher’s questions? And 
how do “attitudes” relate to what we actually do – our practices? … Note that this is 
not to argue that such statistics may be biased. Instead it is to suggest that there are 
areas of social reality which such statistics cannot measure.’ (original italics) (D 
Silverman Interpreting Qualitative Data (2nd edn Sage Publications Thousand Oaks 
2001) 247-248). 
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The second main area of concern for the LC was the two models of 
consultation proposed by the thesis. The Commission felt that the contrast of 
its expert model of consultation against the ALRC’s inclusive approach was 
inaccurate. These concerns were considered at length but a change in 
approach was not warranted because it is clear that the English Commission 
does consult differently from the ALRC in the ways outlined in the proposed 
models. One reason for leaving the two models intact was that some of the 
examples given by the LC to refute the comparison were atypical and so were 
more accurately regarded as counter examples than evidence of a more 
widespread approach to consultation. Another reason was that it was clear 
that the LC had only superficial knowledge of how the ALRC consulted (which 
is entirely understandable) so criticisms of the comparative models were 
evaluated in that light. 
 
Having received these comments, further correspondence took place with the 
then Chief Executive of the LC, including sending him a copy of this 
methodology chapter. This chapter was not sent out for comment initially 
when the draft was circulated because it was still unfinished. At the time, this 
was not considered a problem because feedback was sought on the findings 
of the thesis, and not its methodology. However, ideally, this methodology 
chapter should also have been sent to the Commission as some of its 
concerns about the models proposed may have been met if they had been 
explained more clearly. This further correspondence was useful because it 
shed more light on the LC’s perspective, but did not result in further changes. 
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Some of the findings of this thesis are critical of the LC, although no more 
than the Australian Commission, and it may be that some of the English 
Commission’s criticisms were seeking to counter these findings. This was 
suggested by the way in which the LC approached its review of the draft. A 
large number of the comments strongly questioned the methodology used 
with the conclusion being drawn that the findings of the thesis were either 
wrong, or at least in serious doubt. The emphasis seemed to be more on 
challenging the draft findings than correcting any perceived mistakes and 
suggesting what the thesis should in fact say. This indicated that the 
Commission may have been motivated, at least in part, by an understandable 
desire that it be presented in the best light possible. Accordingly, some of the 
Commission’s comments were accepted and others were not. 
 
Three other interviewees, one formerly from the LC and two formerly from the 
ALRC, also made comments on the thesis. All were senior when at their 
Commission. The LC interviewee in one sentence queried whether it reflected 
his or her practice while at the Commission. As was discussed above, this 
was a reasonable comment because this person’s consultation was atypical. 
One response from an ALRC interviewee suggested greater emphasis be 
placed on particular political and personal factors, and changes were made to 
reflect this. The second ALRC set of comments made suggestions in relation 
to the process of consultation and how the impact of this exercise should be 
measured. Some of these suggestions were adopted, but others were not, 
partly because they required further research beyond the scope of the current 
project. 
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A final person asked to comment on the draft thesis was Dr Stephen Cretney, 
a former supervisor and former Law Commissioner, who provided quite 
detailed feedback. He also provided further feedback on particular issues 
where clarification was sought over the course of a couple of emails. 
Confidence was drawn from the fact that Dr Cretney did not raise any 
substantive concerns. Rather, the vast majority of his feedback focused on 
parts of the thesis where he felt that particular aspects of the consultation 
process needed greater or lesser emphasis and these changes were made. 
One particularly useful comment was to question the geography aspect of the 
proposed model of the LC’s consultation. Further correspondence with Dr 
Cretney was able to clarify the nature of the model being put forward and as a 
result, it was then reworded to make it clearer.  
7.2 Ongoing Correspondence 
 
Validity was also strengthened through correspondence with interviewees 
about particular issues. Sometimes it involved sending portions of draft 
chapters for comment, and this took place with four interviewees. Other times, 
correspondence drew out particular issues raised in an interview to be 
clarified or expanded upon. Five interviewees in particular were very generous 
with their time and were prepared to discuss consultation in more than one 
piece of correspondence. In addition, some limited vetting of transcripts took 
place (see above) which helped confirm whether the data gathered matched 
the views of interviewees. 
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8. ETHICAL CONSIDERATIONS 
 
All potential interviewees received a letter requesting an interview with an 
enclosed outline of my research proposal. Those interviewees reached 
through each of the Commissions received a copy of the letter through either 
Sayers or Blackman. The agreement of people to be interviewed and their 
attendance at the meeting was their informed consent. As noted already, 
permission to tape record was sought and virtually every interviewee agreed. 
At the outset, the opportunity was also offered to people make comments off 
the record and it was not uncommon for interviewees to indicate that parts of 
their interview could not be used or at least could not be attributed to them. 
Some interviewees were also permitted to vet their transcript (see above). 
 
The issue of confidentiality was always raised twice in an interview. It was 
flagged first at the outset of the interview and confirmed again at the end of 
the meeting in light of what had been discussed. A couple of issues in relation 
to confidentiality were raised. The first was whether the interviewee could be 
listed as someone who was interviewed and no one objected to this. The 
second issue was the use that could be made of the material that had been 
discussed and interviewees were happy for the vast majority of the issues 
covered to be used in the thesis. There was a little more caution, 
understandably, when it came to comments being attributed. However, most 
interviewees permitted most, if not all, of their comments to be attributed. 
Understandably, those people who had left the Commissions, and those who 
had occupied more senior positions during their time there were more inclined 
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to be quoted. All material received from interviewees was treated in 
confidence and apart from those supervising the research, no one was 
allowed to listen to the tapes or see the transcripts. 
 
In addition to adhering to these ethical standards, additional safeguards were 
also employed to protect interviewees. The first was that prior to releasing the 
draft thesis for wider comment, it was examined for comments that an 
interviewee might feel uncomfortable with. This prompted four people to be 
contacted and again their permission was sought to use the relevant material. 
All four interviewees agreed to being cited in this way. A second safeguard 
was to avoid identifying interviewees being cited unless it was important for 
the point being made. So unless the identity of the interviewee would have 
added weight to the comment, he or she was described by reference to their 
position or experience with the Commission. A final ethical safeguard was to 
avoid personal criticism as much as possible. Again, except if naming the 
person was central to the issues being discussed, he or she was not 
identified. 
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1. INTRODUCTION 
 
One of the major goals of this thesis is to explain why the LC and the ALRC 
consult as they do. The Commissions, like every organisation, have been 
shaped by environment, circumstance and history. This chapter introduces 
these influences on consultation and establishes a framework for the 
comparative description of the Commissions’ processes that follows. The 
impact that these factors have on consultation is often very subtle. On the 
whole, only a small number of interviewees explicitly identified and discussed 
more than one of the factors that were driving their Commissions’ 
consultation. Nevertheless, these influences have a significant impact on the 
way in which the LC and the ALRC consult. 
 
The first part of this chapter explores the influences that have caused the 
Commissions to consult differently. The LC’s expert model of consultation has 
already been contrasted with the ALRC’s more inclusive approach and these 
two models, as well as other differences that are described in the chapters 
that follow, can be traced to a number of influences that are explored here. 
The second part of this chapter considers those factors that influenced the 
Commissions’ consultation but did not produce a difference in approach. 
Although the focus of this thesis is on why the Commissions are different, it is 
also important to acknowledge that many of the influences on consultation are 
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common to both the LC and the ALRC. The institutions are similar in many 
respects so this is not surprising.  
 
The third and final influence on consultation explored is the relationship that 
the Commissions have with their most important consultee: their Government. 
This relationship is critical because of the control that Government has over 
what projects the Commissions are able to undertake and most importantly, 
whether their reports become law or not. This power makes Government an 
important consultee and one that requires special consideration. 
 
2. CONTRASTING INFLUENCES 
2.1 History 
 
History is the factor that has had the greatest influence on the consultation of 
the LC and the ALRC, and a good example of this is how over time a culture 
of consultation has become embedded firmly at both institutions. Consultation 
is now accepted without question as a standard part of the law reform 
process. This means that the practices of the past remain influential as both 
sets of interviewees acknowledged that there were times when consultation 
was simply being done as it had in the past, without further evaluation as to 
whether or not it was the best way to consult. 
 
But these past practices must start somewhere and it is back at the 
Commissions’ beginnings where the influence of history set the LC and the 
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ALRC on different paths. The LC’s history begins, under the guidance of Lord 
Scarman as the first Chairman, with the suggestion that it invented the 
concept of the consultation document.193 Whether or not it was the creator of 
this technique, the LC was at least one of the pioneers of this relatively novel 
approach to consultation. These documents seem to have started life as 
internal working papers that were produced just to assist the Commissioners’ 
debate. In fact, for this reason, LC consultation documents were called 
working papers for quite some time. However, these internal documents were 
shown to a few people outside the Commission whose comments were found 
to be useful. The documents were given an increasingly wide circulation and 
before long, they were officially published and became publicly available. 
Although consultation papers are now more detailed and circulated more 
widely, the primary method of Lord Scarman’s LC remains the most important 
part of the Commission’s consultation process today.194 
 
The ALRC’s approach to consultation was different from the start. Justice 
Kirby, the first Chairman, said that the Australian institution was a ‘child of the 
LC’195 but that he developed the LC’s approach differently and consulted more 
widely and on a national basis. Justice Kirby gave four reasons for his new 
approach, the first two of which were that the ALRC was given different topics 
                                            
193 L Scarman Law Reforms in a Democratic Society (4th Jawaharlal Nehru Memorial Lecture, 
National New Delhi 1985) 49-50; WH Hurlburt Law Reform Commissions in the United 
Kingdom, Australia and Canada (Juriliber Edmonton 1986) 338. A number of interviewees 
were also of this view, although LCB Gower, who was one of the first Law Commissioners 
appointed, is less sure (LCB Gower 'Reflections on Law Reform' (1973) 23 U of Toronto LJ 
257, 263). See also the Commission’s own description of its papers in its first Annual Report 
(LC Annual Report 1965-1966 (Law Com No 4, 1966) 4). 
194 Although referring to methods of work generally, rather than just consultation, Kerr also 
recognised the continuing impact that Lord Scarman (and the other founding Commissioners) 
had on the LC’s approach to law reform (M Kerr 'Law Reform in Changing Times' (1980) 96 
LQR 515, 523). 
195 Interview with Justice Michael Kirby (11 August 2000, Sydney). 
 - 117 -  
CHAPTER 4: INFLUENCES ON THE CONDUCT OF CONSULTATION 
and that Australia had a different type of society both in terms of its people 
and its system of Government. These two reasons are dealt with below 
separately because although their roots lie very much in the past, they still 
have an impact on the ALRC’s consultation.  
 
Justice Kirby’s third reason for taking a broader approach was his views on 
who should be consulted.196 He ‘didn’t believe that lawyers or judges or 
officials or so called “informed people” had the monopoly on wisdom.’197 He 
also realised that the law affects ordinary people and not just lawyers, so he 
decided to extend the consultation dialogue to a wider group of people. In 
part, this perspective was informed by some quite personal considerations: 
 
‘There was also a personal matter. Because I am a homosexual man, I 
had a very clear understanding that the law is sometimes unjust. It is 
unjust to decent, honourable, hard-working and good people. This 
brought home to me (more than perhaps it would to other Law 
Commissioners) the importance of getting beyond the legal 
paradigm.’198 
 
Justice Kirby also felt that getting beyond this legal paradigm was particularly 
important because most lawyers are generally quite conservative and often 
need pushing to embrace change. Momentum for reform often comes from 
                                            
196 Obviously, there is also a range of other factors that had varying influences on this early 
unique Australian direction. For example, Justice Kirby himself identifies the impact of the 
views of Professor Julius Stone (MD Kirby 'Law Reform and "Ministering to Justice"' in A 
Blackshield (ed) Legal Change: Essays in Honour of Julius Stone (Butterworths Sydney 
1983)). 
197 Interview with Justice Michael Kirby (11 August 2000, Sydney). 
198 Correspondence with Justice Michael Kirby (20 May 2003). 
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outside the law so looking for views other than just the legal ‘experts’ was 
regarded as both useful and important.199 Accordingly, Justice Kirby’s efforts 
to involve the ordinary citizen prompted the use of various techniques such as 
holding public hearings and seeking a profile amongst the wider community. 
Finally, Justice Kirby’s fourth reason to consult widely was a desire to 
establish a profile for the ALRC and thereby secure its institutional future. A 
Commission with a strong and visible profile created through wide 
consultation and lots of media publicity was less likely to be abolished.200 
 
The different paths taken by the two Commissions and their consultation 
models today can be linked to their first Chairmen, and particularly to Justice 
Kirby. Some interviewees made this connection explicitly, especially those 
from Australia who referred to the ‘Kirby method’ of consultation.201 The ALRC 
itself acknowledges that it ‘continues to implement the methods and the 
participatory approach to law reform which were Justice Kirby’s initiatives.’202 
This also accords with the comments of Justice Kirby himself who 
acknowledged that the ALRC’s broader consultation was based on his views 
about who should be involved.  
 
Elizabeth Evatt, a former ALRC President who is also in the unique position of 
having worked under Lord Scarman at the LC, said of the first Chairmen that 
                                            
199 See also ibid. 
200 See also ibid. 
201 This connection is also made in the literature, for example: P Handford 'The Changing 
Face of Law Reform' (1999) 73 Australian LJ 503, 506; Hurlburt Law Reform Commissions in 
the United Kingdom, Australia and Canada 120; House of Representatives Standing 
Committee on Legal and Constitutional Affairs Law Reform: The Challenge Continues 
(Australian Government Publishing Service Canberra 1994) 16 (whose conclusion was based 
on the ALRC’s own submission to this inquiry). 
202 ALRC 20 Years of Law Reform: The History (ALRC Sydney 1995) 10. 
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‘their roles were parallel but slightly different’.203 She said that Lord Scarman 
was very highly respected by lawyers and politicians and that ensured the LC 
had a profile in legal, political and Parliamentary circles. Justice Kirby, on the 
other hand, was still relatively young (which is something that he himself 
noted) and did not have Lord Scarman’s stature. However, he was an 
excellent communicator and was able to reach beyond legal and political 
circles to the wider public. These characteristics of the two Chairmen are still 
features of the LC and the ALRC today. 
2.2 Project Topics 
 
The topic that a Commission investigates has a significant impact on the 
consultation that is done and this is another reason for the difference in the 
two Commissions’ approach. Interviewees made a broad distinction between 
topics that are legal and technical (a few used the term ‘lawyers’ law’) and 
those that are more social and policy oriented. This distinction between topics 
that are ‘legal’ and those that are ‘social’ is not part of a formal process 
undertaken during work at the Commissions. Rather the extent to which a 
topic is regarded as being more or less legal or social is a factor that has an 
informal (and perhaps even sometimes subconscious) influence on staff and 
Commissioners in deciding what sort of consultation they should be doing on 
a particular project. It is suggested that there are some dangers in allowing 
such a vague classification to influence the sort of consultation that takes 
place. 
 
                                            
203 Interview with Ms Elizabeth Evatt (18 July 2001, London). 
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Defining the difference between legal topics and social topics is probably 
impossible and interviewees did not attempt this undertaking. Rather, most 
relied on using examples to make the distinction. A common LC approach 
was to contrast its policy oriented Divorce report204 with the technical issues in 
the Commission’s Perpetuities and Excessive Accumulations project.205 
Likewise, some ALRC interviewees compared the Commission’s specialist 
Marine Insurance project206 with Equality207 which ventured into the 
controversial issue of sex discrimination. Both sets of interviewees seemed to 
have a similar sense of what topics would be considered legal and what would 
be social, although their approach was based more on intuition than clear 
criteria. The problem is, though, that the boundaries between what is legal 
and what is social are blurred. A few LC interviewees said they had seen the 
distinction collapse very quickly at times. What was supposed to be clear and 
simple technical law actually had some significant but hidden policy issues.208  
 
The literature also notes the difficulty in differentiating between the concept of 
legal topics and social topics. North writes: ‘“Lawyers” law’ is a meaningless 
phrase; it does no more than indicate that the policy is obscured by the jargon 
of the law.’209 Most writers concluded that it was not possible to distinguish 
accurately between the two although some do so in general terms for the 
                                            
204 LC Family Law: The Ground for Divorce (Law Com No 192, 1990). 
205 LC The Rules Against Perpetuities and Excessive Accumulations (Law Com No 251, 
1998). 
206 ALRC Review of the Marine Insurance Act 1909 (Report No 91, 2001). 
207 ALRC Equality Before the Law (Report No 69, 1994). 
208 That seemingly technical matters often raise policy issues is also noted in M Arden 'Law 
and Law Reform: Are We Ready for the Twenty-First Century' (1998) 20 Liverpool LR 163, 
165 and SM Cretney 'The Politics of Law Reform - A View from the Inside' (1985) 48 MLR 
493, 500-503. 
209 PM North 'The Law Commission - Methods and Stresses' (1981) 3 Liverpool LR 5, 13. See 
also AL Diamond 'The Law Commission and Government Departments' in G Zellick (ed) The 
Law Commission and Law Reform (Sweet & Maxwell London 1988) 23-25. 
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purpose of discussion.210 This thesis will take the same approach and put 
forward some basic criteria, consistent with how interviewees addressed the 
issue, to distinguish between legal and social topics. The focus here is to 
compare the projects of the LC and the ALRC so these concepts need only be 
defined sufficiently clearly to be useful for contrasting one Commission’s work 
with the other. In this thesis, legal topics are those that are primarily technical 
and require limited political judgments while social topics address significant 
policy issues and are likely to arouse some political controversy or interest. 
 
Virtually all of the interviewees recognised that whether a project is ‘social’ or 
‘legal’ affects the consultation that needs to be done. Social topics are more 
likely to be controversial, or at least of wider interest to a larger group of 
people, so more consultation and quite broad consultation is needed. For 
more legal matters, limited consultation with interested lawyers and experts 
might be considered enough. But interviewees generally reached this 
conclusion only on a domestic level, that is, when comparing different projects 
done by the one Commission. However, this finding may also be extended 
and applied when comparing the two Commissions. In general, the projects 
considered by the LC are different from those undertaken by the ALRC and 
therefore so is their consultation. 
 
                                            
210 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 9-14 
surveys much of the literature on the topic. It has a good discussion of the issue as does L 
Scarman Law Reform: The New Pattern (The Lindsay Memorial Lectures, Routledge & Paul 
London 1968) 26-30. See also JH Farrar Law Reform and the Law Commission (Sweet and 
Maxwell London 1974) 2. The difficulties of defining the term ‘lawyers’ law’ (which is a 
common focus in this debate) are discussed well also in AL Diamond 'Law Reform and the 
Legal Profession' (1977) 51 Australian LJ 396, 400-402. 
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Nearly all of the LC interviewees thought that their Commission considered 
mainly legal topics.211 There are a number of significant counter-examples 
such as the projects on Divorce and Sharing Homes212 that were highly 
controversial, but generally the English Commission’s work has a distinctly 
legal flavour.213 By contrast, most ALRC interviewees thought that the 
Australian Commission tended to deal with more social topics.214 This was 
even more so during the early-mid 1990s when the ALRC was given 
references of almost pure social policy. One interviewee said that during this 
period they saw themselves ‘as much working in policy development as 
working in law reform.’ Again, there are some counter-examples, particularly 
during the mid-late 1990s when the ALRC was referred a lot more technical 
legal subjects, but overall, the Australian Commission generally deals with 
topics that have a high social policy content. Justice Kirby specifically made 
this comparison of the LC and the ALRC himself as he thought that in 
England, many of the ALRC’s social topics would have been dealt with by a 
body that specifically included non-legal expertise.215 
 
Although this comparison relies heavily on generalisations for which there are 
a number of exceptions, this characterisation by interviewees of their 
                                            
211 See also Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
65-66. 
212 LC Sharing Homes: A Discussion Paper (Law Com 278, 2002). 
213 See also Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
65 and PM North 'Law Reform: The Consultation Process' (1982) 6 Trent LJ 19, 19. Hurlburt 
notes the counter-examples, primarily in the field of family law, but says that otherwise the LC 
has dealt with mainly technical law. 
214 This is confirmed in a couple of Justice Kirby’s writings: MD Kirby Reform the Law (Oxford 
University Press Melbourne 1983) 54-55 and MD Kirby 'The Politics of Achieving Law Reform' 
(1988) 11 Adelaide LR 315, 315-316. 
215 Interview with Justice Michael Kirby (11 August 2000, Sydney). This conclusion is also 
supported by Lord Scarman (L Scarman 'Interview with the Chairman on his Retirement' 
(1973) 70 Law Society's Gazette 1345, 1345). 
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Commissions’ projects is correct. This assessment is also supported by the 
literature. Hurlburt, for example, notes that the ALRC has differed from other 
LRCs in that it has been referred ‘much unsettled social policy and difficult 
social facts and legal subjects’.216 Therefore, because the LC and the ALRC 
deal with different types of projects, their consultation is different. The ALRC’s 
more social topics are addressed better by using the Commission’s inclusive 
model of consultation while the LC’s more legal topics mean that the expert 
model is more appropriate. Justice Kirby said that his initial decision to consult 
differently from the LC was partly because of the different work that his 
Commission did.  
 
Because the types of projects that each Commission considers have such a 
strong influence on their different consultation styles, it is worth exploring why 
this difference exists. One factor that is partly responsible is the different ways 
that the two Commissions receive their work. The added freedom that the LC 
has to write its own Programme may actually narrow the work that it does 
because it is conscious of only choosing projects that are appropriate for a 
LRC. Appropriateness (the ‘suitability factor’) is part of the formal criteria that 
the LC has devised to guide which projects it chooses.217 This ‘suitability 
factor’ includes considering whether the topic is predominantly legal and 
                                            
216 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 120. See 
also ALRC 20 Years of Law Reform: The History 28, 42; M Zander The Law-Making Process 
(5th edn Butterworths London 1999) 419; R Sackville 'Law Reform - Limitations and 
Possibilities' in A Blackshield (ed) Legal Change: Essays in Honour of Julius Stone 
(Butterworths Sydney 1983) 225-227; and AS Burrows 'Some Reflections on Law Reform in 
England and Canada' (2004) (forthcoming, copy with author) 14-17 (although this last article 
focuses on the nature of the projects considered by the LC and mentions the ALRC only 
briefly). 
217 LC Eighth Programme of Law Reform (Law Com 274, 2001) 3.  
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whether political judgments would be needed.218 A number of LC interviewees 
also mentioned avoiding topics that are likely to be controversial or involve 
party politics because they would not be implemented. This avoidance of 
politics and controversy seems to have been an assumed part of the LC 
model. This was the intention of the Commission’s founders (despite its 
mandate to consider ‘all the law’)219 and it was also the approach of the first 
Chairman.220 
 
The ALRC, on the other hand, is relieved of the burden of deciding whether a 
topic is appropriate because, although it does suggest potential projects, its 
work is referred by the Government. It is suggested that the Australian 
Commission would not have been so bold as to give itself some of the 
projects that it has been referred. This view is confirmed by Justice Kirby, who 
in an interview with Hurlburt, said that the Government made some references 
to the ALRC that the Commission, being entirely composed of lawyers, might 
not have had the courage to select for itself.221  
 
Another factor contributing to the ALRC dealing with more social topics is that 
the Commission was seen as a place to send those topics that were too 
difficult or too sensitive for Government.222 One of the common reasons why 
                                            
218 ibid 3-4. See also M Arden 'The Work of the Law Commission' (2000) 53 Current Legal 
Problems 559, 560 and 563. 
219 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 258. 
220 ibid 259. See also Scarman Law Reform: The New Pattern 12-15, 25. 
221 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 112, 
referring to an interview with Justice Kirby on 9 November 1982. 
222 A Parliamentary Committee evaluating the ALRC in 1994 concluded that ‘the Commission 
has demonstrated an ability and a capacity not enjoyed by other bodies to undertake difficult 
and long term projects.’ (House of Representatives Committee Law Reform: The Challenge 
Continues 87). Hurlburt noted that this was the role that the ALRC’s founders had envisaged 
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these projects were too hard was because of the social policy issues that they 
raised. The LC does not see itself in this way, nor is it used for this purpose by 
Government. Perhaps with the exception of the LC’s family law work,223 it is 
not where the sensitive or difficult issues are addressed. Related to this role of 
being assigned those topics that the Government did not want is that the 
ALRC has an established methodology of thoroughly examining an area that 
includes doing wide consultation. This meant it is given the topics that 
demand that sort of treatment. This thorough methodology was initially 
adopted by Justice Kirby because it was the most appropriate way to deal with 
the social topics that his ALRC had been given. However, it has become a 
self-perpetuating cycle as this is now the reason why these social topics are 
referred to the ALRC. The Attorney-General’s Department has identified the 
Commission’s thorough methodology as a factor to consider when deciding 
what references to give.224  
 
Another reason for the two LRCs doing different types of projects relates to 
their interests and expertise, and also that of their Governments. It was 
suggested by a couple of ALRC interviewees that successive Australian 
Governments have had an interest in social law reform, some of which was 
referred to the Commission. The impact of the Government’s views is well 
illustrated by the number of more legal references the Commission received 
 
223 Although the Law Commission was very keen, certainly in its early work on family law, to 
avoid the suggestion that it was engaged in political judgments. The Commission accordingly 
presented itself as ‘a group of disinterested legal technicians’, although the reality was 
somewhat different as the Commission did have definite views on family law reform (SM 
Cretney Law, Law Reform and the Family (Clarendon Press Oxford 1998) 60-63). 
224 This was stated in a submission made by the Attorney-General’s Department to the House 
of Representatives Committee Law Reform: The Challenge Continues 83. 
 - 126 -  
CHAPTER 4: INFLUENCES ON THE CONDUCT OF CONSULTATION 
during the mid-late 1990s as this reflected the more legal interests of the then 
Attorney-General.225 Other more social references were also driven by the 
interests of the ALRC Commissioners themselves.226 
 
Also contributing to the difference in the two Commissions’ topics is the 
availability of law to reform. This is an issue for the ALRC whose work is 
primarily limited to Commonwealth law. Some difficulties were reported in 
finding areas of law to investigate as there was a sense that most of the major 
work in Commonwealth areas had already been done, much of it by the 
ALRC. It was even suggested that occasionally the Commission had been 
given ‘make work’ projects to keep it occupied. The existence of other 
competing law reform bodies, such as the Family Law Council or the 
Administrative Review Council, was also an issue for ALRC interviewees.227 
This competition further depleted the already limited areas of law that the 
Australian Commission could reform. This lack of law to reform was seen as 
contributing to the ALRC’s shift towards almost pure social policy in the early-
mid 1990s.  
 
For both sets of interviewees, the consultation that is done on each project 
depends heavily on the topic that is being investigated. This point was made 
                                            
225 His emphasis on more technical references was also revealed in Government 
correspondence (ALRC New Reference Development (ALRC File No 21/99, Part 1, 10 March 
1999)). 
226 See also ALRC 20 Years of Law Reform: The History 28. Expertise of Commissioners is 
also relevant at the LC with it being one of its formal criteria when writing its Programme (LC 
Eighth Programme of Law Reform 3). This second criterion refers to the ‘availability of 
resources’ and it includes not only the expertise of the Commission but also its financial 
resources. The third and final criterion the LC applies when writing its Programme is the 
importance of the suggested project. 
227 It was also noted as one of the factors relevant for the Attorney-General’s Department 
when considering whether the ALRC should be given a reference (House of Representatives 
Committee Law Reform: The Challenge Continues 83). 
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when considering the projects done by each Commission but more 
importantly, the same can be said when comparing the two LRCs and the 
areas of law they examine. A comparison of the LC’s more legal topics and 
the ALRC’s more social topics helps understand why the Australian 
Commission adopted the inclusive model of consultation while its English 
counterpart favoured the expert model. This difference in approach can be 
traced to a number of factors, some of which are historical, including how the 
Commissions’ receive their work, constitutional limitations and their perception 
(and their Government’s) of their role in the reform process.  
2.3 Generalist Commissions 
 
Linked with the type of projects that the two Commissions consider is their 
role as generalist bodies. Both the LC and the ALRC are directed to keep the 
law as a whole under review so they do not specialise in one particular area. 
Indeed, subject to the SSCA’s veto and the need for a reference respectively, 
the LC and the ALRC conceivably could investigate any legal issue that falls 
within their jurisdiction. This wide mandate can be contrasted with other 
reform bodies that are established to consider reform in particular fields of law 
such as Australia’s Family Law Council. This means that both Commissions 
undertake projects in areas of law in which they do not have specific 
expertise. Accordingly, consultation is very important for getting the 
information and experience that they need. 
 
The LC, however, is less of a generalist body than the ALRC and this is an 
influence that contributes to the two Commissions having different 
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consultation styles. The LC operates using teams and they consider a number 
of projects from within a particular field of law. This means that the LC is more 
likely to have some kind of expertise already established for a project and 
more importantly, an awareness of the relevant consultees in the field, 
including pre-existing relationships with some of them. The ALRC, on the 
other hand, creates a new division for each project and it has examined a very 
wide range of topics.228 Except when it has been given serial references 
(which have been rare), the Australian Commission has had to work hard to 
identify the necessary consultees each time. This may be one reason why the 
Australian Commission does broader consultation. If it is new to a field, it may 
cast its net widely to ensure that it reaches all of the relevant consultees. It 
also has a greater need to ‘skill up’ and gather as much expertise as it can.229 
 
The key reason for this difference lies with how the two Commissions receive 
their work. The LC organised itself into a number of teams and can write its 
Programme with that in mind. The ALRC, on the other hand, relies on the 
Government to give it work. It has input into that decision but cannot produce 
a steady flow of work in one particular area. Another reason for the difference 
is a lack of topics for the ALRC to consider, as discussed above. Evatt thought 
that the ALRC was referred a number of diverse and specialist topics because 
that was about all that was left to give to the Commission. 
                                            
228 The Australian Commission itself also emphasises its own generalist nature (ALRC 
Submission to the House of Representatives Standing Committee on Legal and Constitutional 
Affairs (Vol 2, 29 October 1993) 8-9). See also D Weisbrot 'Comment' (1999) 75 Reform 1, 67 
and D Weisbrot 'What's the Value of a Full Time Standing Law Reform Commission?' (paper 
presented at Australasian Law Reform Agencies Conference June 2002) 11. 
229 B Opeskin 'Engaging the Public - Community Participation in the Genetic Information 
Inquiry' (2002) 80 Reform 53, 55. 
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2.4 The Constitutions 
 
Differences in the Constitutions of England and Australia influence how their 
two LRCs consult. The original ‘Kirby method’ involved visiting different parts 
of the country and this was driven by Justice Kirby’s awareness that unlike 
England, Australia had a federal political system. A modest number of ALRC 
interviewees from the modern era also linked Australia’s federalism with the 
need to consult nationally or as one person put it: to not be ’Sydney-centric’. 
For example, Elizabeth Evatt makes this point well: ‘The fact that it [the ALRC] 
is a federal body affects the way that it does its consultation because it is 
more or less obliged to go around the traps. It is always important to show up 
in every State or Territory … ’230 
 
Two motivations for a national approach to consultation were identified. One 
was the political importance of being seen to be involving the entire nation. 
Part of this relates to the difficult relationship that federalism creates between 
Commonwealth and State Governments, particularly in the Commission’s 
early days.231 This relationship is less problematic when State Governments 
and State bodies are fully involved through consultation. The second factor 
motivating this national consultation is the value of learning about the law as it 
works in different parts of Australia. Federalism means that the law in different 
States can develop independently. One State can seem ‘like a different planet’ 
                                            
230 Interview with Ms Elizabeth Evatt (18 July 2001, London). North was another who saw the 
link and discussed it in the context of public hearings (North 'Law Reform: The Consultation 
Process' 28). 
231 Some States, particularly those located far from the nation’s capital or those with smaller 
populations, have felt that their interests are ignored by the Federal Government (JA Scutt 
'The Origins of Law Reform in Australia' (1979) 2 Natal UL Rev 350, 359). 
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from another so it is important to factor these differences into any final 
recommendations. 
 
This national consultation is also more of an issue because the ALRC was 
established in Sydney rather than Canberra, the nation’s capital. This makes it 
important to prove that it is a national body and not Sydney-centric. The 
whereabouts of the ALRC is still a contentious issue today: it was discussed 
by a few interviewees with particular passion. Any criticism of its location 
would have been far greater if the Commission had not been very clear in its 
commitment to being a national body. The issue of the Commission’s location 
also has important implications for its relationship with Government and so is 
discussed below further. 
 
The LC’s consultation is different because it operates within a unitary system 
of Government and so does not have this same obligation to consult 
nationally.232 Accordingly, the English Commission has not sought specifically 
to consult in different parts of the country and does not have a programme of 
travel like its Australian counterpart. The focus is on finding expertise and this 
means that consultation tends to involve those mainly from London and the 
South East of England. The one exception to this was the consistent 
involvement of the Scottish LC, particularly when the two Commissions were 
working on joint projects where consultation was done on both sides of the 
border. 
                                            
232 See also North 'Law Reform: The Consultation Process' 28. Although one English 
Government interviewee speculated that devolution may bring to the United Kingdom some of 
the characteristics of a federal state. 
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2.5 Society and Geography 
 
A further influence on consultation is that England and Australia are different 
in terms of their society. It is acknowledged at the outset that this discussion 
of societal differences is based only on comments from the interviews and 
observations from the law reform literature. However, despite this limited data, 
it is suggested that the following conclusions are relatively accurate.233 One of 
the reasons why Justice Kirby chose to do broader consultation at the early 
ALRC was because he thought that ‘Australia is a different society from the 
United Kingdom – it is less class stratified, it is more democratic.’234 He felt 
that his inclusive approach to consultation was part of the ALRC being ‘a body 
in tune with the different social, cultural values of a different and younger 
society.’235 A couple of senior interviewees from both Commissions agreed 
that societal differences informed what was appropriate in terms of 
consultation.  
 
Geography is also a factor. Australia is a lot bigger than England and Wales 
and this contributes to various regions in Australia developing differently. This 
again creates a need for the ALRC to consult throughout the country. As Lord 
                                            
233 But even if they are not accurate, these comments are still very valuable because they 
indicate some of the factors that are informing the decisions being made by Commissioners 
and staff in relation to consultation. 
234 Interview with Justice Michael Kirby (11 August 2000, Sydney).  
235 ibid. Indeed, Justice Kirby suggests that this inclusive approach was part of a wider 
political trend at the time towards increased openness in public administration, especially at 
the federal level (Correspondence with Justice Michael Kirby (21 August 2000)).  
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Justice Brooke, a former LC Chairman, observed: ‘a massive federation’ and 
‘a compact little island’ have different consultation needs.236 
2.6 Conclusion 
 
The LC and the ALRC consult differently employing the ‘expert’ and ‘inclusive’ 
models of consultation respectively. To understand these differences, it is 
important to know where they came from and what continuing influences there 
are. The most important factor contributing to these different approaches is 
the history of the two Commissions. The central role of the past is evidenced 
by the fact that both bodies continue to consult in much the same way as they 
did when they were founded. An important part of this is the influence of the 
Commissions’ first Chairmen. This is particularly the case for the ALRC’s 
Justice Kirby whose personal vision of an inclusive body is an important 
reason why today’s Commission consults so widely. Current ALRC staff and 
Commissioners still refer to the ‘Kirby method’. 
 
There are also continuing influences that sustain these differences in 
consultation. Most of them are, though, based in the Commissions’ histories. 
One continuing influence is that the Australian Commission’s more social 
topics demand consultation with wider sections of the community. Societal 
differences also make it more appropriate for the ALRC to involve broader 
interests. A further continuing influence is the different systems of 
Government. A unitary system does not require the LC to consult throughout 
                                            
236 Interview with Lord Justice Brooke (15 May 2001, London). See also North 'Law Reform: 
The Consultation Process' 28. 
 - 133 -  
CHAPTER 4: INFLUENCES ON THE CONDUCT OF CONSULTATION 
England and Wales but Australia’s federalism makes national consultation 
important. A final influence is that the ALRC is more of a generalist body than 
the LC. This means that the Australian Commission has to work harder at its 
consultation, especially when trying to discover whom to consult, and it may 
also make its consultation broader. 
 
These reasons why the LC and the ALRC consult differently are, however, 
only part of the picture of why the Commissions consult as they do. There are 
also other influences, not specifically related to any differences between the 
two Commissions, which shape how their consultation is done. These ‘similar 
influences’ are also critical to understanding the later description of the 
consultation process and so are discussed next. 
 
3. SIMILAR INFLUENCES 
3.1 Composition of Commissions 
 
The Commissioners and staff themselves through their personalities, abilities 
and beliefs have an influence on the Commissions’ consultation. A person’s 
commitment to consulting and his or her views on its value affect how much 
consultation is done and the weight that it is given. Some people also held 
personal views about what sorts of consultees are worth involving, and what 
methods of consultation are most useful. For example, the preference of one 
LC Commissioner for seminars is reflected in this technique being used more 
often in his projects. Interviewees as a whole said they were committed to 
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consultation although there were a few reports of a small number of people 
who lacked interest. Some adjustment is made for the likelihood that 
interviewees would emphasise the importance of consultation, but overall, it is 
likely that the Commissioners and staff at both Commissions support 
consultation and engage with the process genuinely. 
 
The influence of these personal factors is greater at the ALRC for two 
reasons. Firstly, it uses more consultation methods than the LC so the choice 
not to use some of them or alter how they are employed allows for greater 
personal influence. The second and more important reason is that the 
Australian Commission does more oral consultation than its English 
counterpart. Face to face discussions are affected more by personal factors 
than written interaction, which generally is scrutinised by the Commission as a 
whole first. This second reason prompted a few ALRC interviewees to raise 
the issue of the ability of staff and Commissioners to consult effectively. A few 
concerns were expressed that the occasional person lacked the necessary 
inter personal skills. 
 
Another feature of both Commissions’ composition that influences 
consultation is that they are led and staffed entirely by lawyers (apart from 
those providing corporate support).237 This makes consultation a greater 
imperative because it is the only way to access non-legal input.238 However, 
an issue of greater importance not identified by interviewees is that the 
Commissions’ legal composition is one of the reasons why the LC and the 
                                            
237 Although the ALRC has occasionally appointed non-lawyers as part-time Commissioners 
(see Chapter 2). 
238 Scarman Law Reforms in a Democratic Society 47. 
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ALRC consult so many lawyers. Many consultees are reached through 
personal contacts and understandably, the professional networks of lawyers 
are found more often in the legal field. 
 
The same can also be said of lawyers from different branches of the 
profession and both sets of interviewees realised the benefits of this. Whether 
they are barristers, solicitors, academics or judges, people bring to their 
Commission a network of contacts, and therefore potential consultees, that 
tends to be drawn mainly from their branch of the profession. This is one 
reason why a mixture of professional backgrounds amongst the 
Commissioners is favoured.239 Lord Justice Brooke agrees: ‘The LC’s success 
was that it was a body of high quality lawyers drawn from different 
backgrounds with a mix of experience from the practising field and the field of 
academic law with really good links to experts – not necessarily lawyers – in 
the particular field of study.’240 The LC’s Commissioners have traditionally 
included a judge, two academics, a barrister and a solicitor although its ability 
to draw on that breadth of contacts may now be hampered by the fact that it is 
currently only served by judicial and academic Commissioners.241 
 
Of particular interest in this context is the issue of judicial appointments to the 
Commissions and whether they should be headed by a judge. The LC has 
always been chaired by a judge but the ALRC has had a non-judicial 
                                            
239 See also Scarman 'Interview with the Chairman on his Retirement' 1354 and A Martin 
Methods of Law Reform (Inaugural Lecture at University of Southampton, Camelot Press 
Southampton 1967) 14-15. Cf R Deech 'Law Reform: The Choice of Method' (1969) 47 
Canadian Bar Rev 395, 404, 418. 
240 Interview with Lord Justice Brooke (15 May 2001, London). 
241 Although note that one of the current Commissioners practised as a barrister in a part-time 
capacity prior to his appointment (see Chapter 2). 
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President since 1994. This has implications for consultation because a judge 
may bring a set of contacts, particularly judicial contacts, that might otherwise 
be inaccessible. A judicial head also influences consultation in other ways. It 
was suggested that consultees, again particularly judicial consultees, are 
more likely to respond to consultation if their views are sought by a judge. The 
increased status of a body headed by a member of the judiciary was also 
thought to result in more responses. It is likely that the ALRC has lost status 
without its judicial head although so far there does not seem to be any 
tangible impact on its consultation. For example, the Australian Commission 
has not had any difficulty getting judges to participate in its process.242 
However, the impact of the decision to not appoint judicial Presidents may be 
felt in the long term.  
 
Another aspect of the LRCs and their composition that influences consultation 
is the terms on which people are appointed. An issue at the LC is the 
difference between staff who are appointed as civil servants and 
Commissioners who are not. This means that only Commissioners are free to 
discuss current LC thinking frankly or give tentative views. As civil servants, 
staff members can only receive opinions. One result of this is that LC 
Commissioners will have more personal contact with the Commission’s 
seminars and informal meetings where more interactive consultation, as 
opposed to the mere receipt of views, takes place. This was not an issue for 
ALRC interviewees as its staff are not fettered in this way. They have never 
                                            
242 For example, in one project, ALRC The Judicial Power of the Commonwealth: A Review of 
the Judiciary Act 1903 and Related Legislation (Report No 92, 2001), the Advisory Committee 
who assisted the ALRC included five Justices of the Federal Court, one from the Family 
Court, two from State Supreme Courts and two former Justices of the High Court, one of 
whom was Chief Justice. 
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been public servants, despite traditionally being on parallel terms and 
conditions.  
 
Both Commissions also have particular staff positions that improve their ability 
to consult. The LC and the ALRC each have at least one person whose 
responsibilities include dealing with media issues like publicity for projects and 
their website. It is likely that the specific expertise that these appointments 
bring helps the LRCs generate more interest in their projects and reach more 
potential consultees. The ALRC has gone one step further on a handful of 
references and actually appointed someone specifically to organise 
consultation for that project. This was done only when additional funding 
allowed and when the particular topic required special communication skills 
that the Commission did not have. The best example is the ALRC’s 
Multiculturalism243 where consulting ethnic minorities was an important part of 
the project. This innovation was commented on positively by the few 
interviewees who worked on these references.  
 
A final influence on consultation is not only the actual composition of a LRC, 
but how often that composition changes. Generally, the staff and 
Commissioners at both Commissions do not stay very long so usually there is 
a steady influx of new people. However, contrary to this trend, by the early-
mid 1990s, there was a suggestion from a number of Australian interviewees 
that the ALRC had become stagnant. Their view was that this was due to 
insufficient turnover in personnel and was compounded by a lack of 
                                            
243 ALRC Multiculturalism and the Law (Report No 57, 1992). This is also probably the first 
time that such an appointment was made. 
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management. The suggestion was that senior long-term staff were running the 
Commission and it had become very entrenched in how it operated, including 
its consultation. It was suggested that this situation improved, however, with 
the arrival of new staff from diverse backgrounds and with new ideas. It was 
also assisted by the appointment of Alan Rose as President who was 
described by one interviewee as ‘the catalyst’. He restructured the 
Commission so that there were fewer senior positions and also created a 
culture where new methods of consultation were tried.244  
3.2 Other Influences 
 
There are also a number of other, although smaller, influences on 
consultation. One is changes in the political and societal climate in which it 
occurs. Consulting has become an increasingly important part of decision 
making in Government and political circles. A culture of consultation has 
always existed at both Commissions (see Chapter 2) but this shift towards its 
increased importance was also felt at the LC and the ALRC. This was linked 
by a few senior LC interviewees with society becoming more populist since 
the Commission was first established as people became more informed and 
more powerful. This meant that topics that used to be regarded as 
uncontroversial have now become more politicised. In this climate, 
consultation and consensus are very important.  
 
                                            
244 A similar restructure occurred at the LC in the 1980s, but this was not linked with its 
consultation, rather efforts to reduce Government expenditure (RA Beldam 'The Challenges 
Facing the Law Commission in the 1990s' [1990] Denning LJ 11, 15).  
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Limited financial resources is another major factor affecting consultation. To 
consult properly costs a lot of money. A common theme amongst interviewees 
was that they would like to do more consultation but their Commission couldn’t 
afford it. Both Commissions looked for ways to reduce costs while maintaining 
accessibility and the LC, in particular, identified its website as being an 
important strategy to achieve this. Another related influence on the 
Commissions’ consultation is limits on time, especially for the ALRC whose 
terms of reference generally include a deadline for reporting. 
 
The profile of a LRC also affects its consultation, and especially who is 
consulted, because people are more interested in contributing to a body that 
is well known. This relationship is cyclical as a LRC’s consultation influences 
its profile as well. The ALRC was generally thought to have had quite a high 
profile throughout its career. There was some disagreement amongst LC 
interviewees as to the profile of the English Commission but this is probably 
due to changes over different eras. In the early 1990s, the LC was well known 
in the legal profession but not beyond.245 However, after the Chairmanship of 
Lord Justice Brooke, the LC’s profile was thought to have increased such that 
it was known better by Government, Parliament and to some extent, the 
general public. Lord Justice Brooke’s efforts included attempts to establish 
more regular communication with members of both Houses of Parliament and 
Government Departments other than the Lord Chancellor’s Department, as 
well as improving the accessibility of the Commission’s publications. A related 
influence on consultation is the reputation of a LRC. Both Commissions were 
                                            
245 The low profile of the LC was also referred to by M Blair 'Additional Comments' in G Zellick 
(ed) The Law Commission and Law Reform (Sweet & Maxwell London 1988) 73. 
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judged to have good reputations and this helped them attract the interest and 
expertise of consultees.  
 
Another influence on consultation is the experience of a Commission as to 
what methods or approaches were effective. A Commission learns from its 
consultation experiences of the past. A classic example of learning from 
experience is the ALRC’s Multiculturalism project. A couple of innovations 
were trialled in this reference with success, which led to the Commission 
using these same techniques in later projects. One innovation was the 
appointment of a member of staff whose specific responsibility was to 
organise consultation. This was found to be useful so when additional funding 
was available on other projects, the ALRC created a similar position. Another 
innovation, discussed further in Chapter 6, was a more systematic approach 
to processing the responses to consultation that were received. 
 
4. RELATIONSHIP WITH GOVERNMENT 
4.1 Introduction 
 
Government is probably a LRC’s most important consultee. It controls what 
topics a Commission considers and it makes the final decision on whether the 
resulting reports become law. It is also common for some part of Government 
to have existing expertise in the area being considered. This means that the 
relationship that a Commission has with this consultee is critical to its 
success. This issue is dealt with in this chapter because how a Commission 
 - 141 -  
CHAPTER 4: INFLUENCES ON THE CONDUCT OF CONSULTATION 
interacts with its most important consultee is obviously a significant influence 
on consultation. It begins by discussing those factors that influence the 
relationship between a Commission and its Government, the most important 
one being the constitutional function it fulfils. It then turns to consider the 
actual relationship the two Commissions have with their Governments, before 
concluding with the problem of getting Government to engage with 
Commission consultation exercises. 
 
Only a few interviewees discussed what they meant by ‘Government’. Most 
used the term quite broadly and impliedly included both the Civil Service and 
Ministers. Although there is a lot of overlap between the needs and interests 
of these two groups, there are also some differences and they were generally 
not identified. One of the Government interviewees noted the complexity of a 
LRC’s relationship with both the Minister and the Civil Service because a 
Commission reports to the Minister but discusses its work primarily with the 
Civil Service. These particular issues are flagged below as they arise.  
4.2 Influences on Relationship 
4.2.1 Constitutional Role 
 
The key aspects of the relationship between a LRC and its Government are 
embedded in the constitutional role of the Commission. This role was 
discussed in Chapter 2 and the tension created by a body being both advisory 
and independent was identified. As has been already noted, the LRCs’ 
independence is regarded as being the most important feature of their 
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relationship with Government. This was particularly so for the LC: one English 
interviewee commented that independence was ‘ingrained as part of the 
mental outlook of the Law Commission’ while a few others linked it closely to 
the Commission’s sense of its own identity.246 
 
A LRC can be independent in a number of ways, although almost no 
interviewees distinguished between them. One type of independence is a 
LRC’s freedom to choose the topics that it considers. A second type is what 
nearly all of the interviewees seemed to mean when they used the term 
‘independent’: the freedom of a LRC to recommend whatever reform solution 
it thinks best. A third type of independence is the freedom that comes from 
feeling secure about the future existence of your Commission. The type of 
independence that is focused on here is the one that interviewees usually 
meant: the freedom of a LRC to reach its own decisions. The other two types 
of independence are considered only when relevant to this and the freedom of 
a Commission to choose its work is discussed in full in Chapter 8. 
 
Part of a LRC’s independence means that the Commissions’ 
recommendations are not determined by Government or its policies. These 
matters may be taken into account but the final decision rests with the 
Commission itself. This independence has a few implications for a LRC’s 
consultation. Firstly, it means that the Commission can consult whom it 
                                            
246 For an interesting discussion of the possible legal bases for the LC’s independence, see H 
Beynon Independent Advice on Legislation (DPhil Oxford University, 1982) 88-91. 
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wants.247 An LRC independent from Government is also likely to be more 
approachable for consultees.248 Being separate from Government means that 
people could be more frank in their views and they are also more likely to feel 
that they are actually being listened to. A final implication is that consultees 
are more likely to give their time and expertise generously to an independent 
Commission than they would to Government. 
 
But the Commissions are not absolutely independent from Government and 
there are some factors that challenge their autonomy. The major challenge to 
the ALRC’s independence has been concerns about politicisation in the mid-
late 1990s. Some interviewees felt that the Government was partly 
responsible for politicising the Commission as it was attempting to maintain 
tighter control over a body pushing for policy change in which the Government 
was not interested. Other interviewees felt that the politicisation seemed to 
come from the ALRC itself. There was some criticism of the President during 
this time and a number of interviewees suggested that he had engaged in 
party politics, although he denied this. It is not necessary to apportion 
responsibility but it is clear that the ALRC did become politicised. A public 
conflict between an independent Commission and a Government over issues 
of social policy, regardless of who is responsible, inevitably drags the 
Commission into the political arena. 
 
                                            
247 A minor infringement of this independence in terms of the ALRC has been the trend in the 
1990s for that Commission’s terms of reference to list, albeit in very broad terms, who has to 
be consulted. 
248 See also Handford 'The Changing Face of Law Reform' 508 and House of Representatives 
Committee Law Reform: The Challenge Continues 60. 
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These concerns about politicisation may be linked with the question of who 
leads the Commission. Leaving aside the particular people involved in this 
controversy, it is less likely that the ALRC would have become politicised to 
the same extent under a judicial President. Firstly, it is more likely that a judge 
would shy away from political controversy. Justice Kirby said that the dignity of 
judicial office made him conscious of avoiding party politics.249 Secondly, a 
Government is more likely to approach a Commission like the ALRC with its 
concerns more gently if it had been dealing with a judicial President. A 
contrast can be made with the LC, as it is suggested that the judicial chair in 
England underpins the Commission’s independence and distance from 
Government.250 
 
Another factor that challenges the independence of the LRCs is that they rely 
on their Governments for funding.251 There was some suggestion that tension 
between the ALRC and its Government may have been responsible for the 
recent trend in funding cuts. This can challenge not only the freedom of a 
Commission to reach its own decisions but can also threaten its 
independence in a different way in that it undermines a Commission’s security 
in its future. 
 
                                            
249 This may have also been an issue in the early days of the Commission (SD Ross Politics 
of Law Reform (Penguin Books Ringwood 1982) 76-77). 
250 NS Marsh 'Law Reform in the United Kingdom: A New Institutional Approach' (1971-1972) 
13 William and Mary LR 263, 276; and G Palmer Evaluation of the Law Commission (Chen & 
Palmer Wellington 2000) 55 (which outlines a table of the factors that support and detract 
from the independence of the New Zealand LC). Compare Beynon Independent Advice on 
Legislation) 89. 
251 Also noted in Handford 'The Changing Face of Law Reform' 508. 
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One former ALRC Commissioner noted another challenge to the 
independence of the Australian Commission. The ALRC relies on its 
Government to keep it employed by referring it projects and this meant that 
the Commission tended to feel ‘more of a supplicant’ in this relationship. It 
was suggested that the ALRC was ‘always on the go to show that law reform 
is still valid and wondering whether there were any more topics within the 
federal Constitutional power that you haven’t looked at yet.’ The possibility of 
running out of work affected the ALRC’s independence in the ‘sense of its 
continuity and its faith in the future’. 252 This was contrasted with the LC whose 
approved Programme is so big that running out of work and becoming defunct 
are not genuine concerns.  
 
A final factor counter balancing a LRC’s independence is another aspect of its 
constitutional role: it is an advisory body.253 This means that it relies on the 
agreement of Government before its work becomes law. This can sway a 
Commission to produce recommendations that are ‘acceptable’ rather than 
exercise its free judgment. It is interesting to note that this challenge to 
independence comes from the Commissions themselves. Both LRCs, in 
addition to asserting their independence, said that they were practical bodies 
and wanted to produce recommendations that were capable of 
                                            
252 Becoming defunct through neglect is more than a theoretical possibility. The New South 
Wales LRC, which also relies on Government references, was not given any new references 
between 1988 and 1990 and had real concerns about whether it could continue to exist (New 
South Wales LRC Annual Report - 25th Anniversary Report (1991) 19-22; Handford 'The 
Changing Face of Law Reform' 511). 
253 Although two LC interviewees thought that being merely an advisory body could actually 
foster a Commission’s independence. They suggested that being one step removed from the 
final decision meant that the Commission is less constrained by the political and other 
pressures that bind Governments. 
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implementation. This balancing exercise has a significant impact on the LRCs 
when writing their proposals and this is discussed in Chapter 7.  
 
In addition to balancing a Commission’s independence, a few interviewees 
rightly noted that being an advisory body also has implications for its 
relationship with Government. A Commission’s primary function is to advise 
the Government and to provide it with all the information that is needed to 
make a decision on an issue. This aspect of the LRCs’ constitutional role was 
what led an interviewee to comment that their Commission was still part of the 
‘Government machine.’ 
4.2.2 Other Factors 
 
The LRCs’ constitutional role is the major influence on the relationship that 
they have with their Government. There are, however, other important factors 
that also play a role. One of these is the extent to which the Civil Service feels 
that a LRC is ‘stepping on its turf’.254 A classic example from England is the 
traditionally poor relationship that the LC has had with the Home Office who 
saw the Commission as an interloper.255 Whether a LRC gets this negative 
reception from the Civil Service depends partly on the background of the 
people working both at the Commission and at the Government. Cross 
pollination of staff between the two bodies helps avoid negative opinions 
about the other and also brings a useful networks of contacts. The two LRCs, 
being the smaller organisations, nearly always have some staff from the Civil 
                                            
254 In the case of the LC, see also Diamond 'The Law Commission and Government 
Departments'. 
255 See for example, Cretney 'The Politics of Law Reform - A View from the Inside' 509-510. 
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Service, although the changing composition of the Commissions’ staff 
discussed in Chapter 2 means that there are fewer today than in the past. 
 
The ALRC went one step further and has had a number of former public 
servants in high level positions including one as President and a couple of 
Deputy Presidents. This was useful because it brought contacts with 
Departments, in Government and in politics as well as an understanding of 
how the Government machine worked. This should also have improved the 
Commission’s relationship with Government. Unfortunately, this was not 
always the case and during the Presidency of a former public servant, 
relations with Government were at their poorest.  
 
Another factor identified as affecting a LRC’s relationship with Government is 
the personalities involved.256 The personal chemistry between the people in 
the LRCs and their Ministers and the Civil Service affects their institutional 
relationship. Some interviewees thought that the breakdown between the 
ALRC and its Government was exacerbated by the conflict in personalities of 
the different people involved. Establishing good personal relationships with 
Government is more difficult for the ALRC because its topics are so wide 
ranging. This means that the Commission works with different parts of the 
Public Service on each project so longer term working relationships are more 
difficult to form. This is less of a problem for the LC as its teams work in 
established fields of law. 
                                            
256 Hurlburt gives the example of an insecure and timid Minister who is more likely to be 
threatened by a LRC report (Hurlburt Law Reform Commissions in the United Kingdom, 
Australia and Canada 386). See also House of Representatives Committee Law Reform: The 
Challenge Continues 115). 
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An influence on a LRCs’ relationship with its Government is the location of the 
Commission. This is not a problem for the LC as it is based in London with its 
Government. However, the ALRC’s location is a more contentious issue. It 
was originally established in Sydney and has remained there ever since. At 
the time of its foundation, the Commission said that its intention was to be 
based in Canberra.257 However, it could not get an office there so it located in 
Sydney temporarily with the intention of moving within five years.258 The move 
never eventuated although there have been two periods when a second 
Canberra office was opened, firstly between 1983 and 1987 and later from 
1994 to 1999.  
 
Being located in Sydney made the ALRC’s relationship with its Government 
more difficult. The experience of the most recent Canberra office adds weight 
to this view as a local presence was said to have fostered better relations with 
Government, particularly the Public Service. In spite of this, a majority of 
interviewees who addressed the issue of location thought that the ALRC 
should be based in Sydney. It has the biggest population and more of the 
leaders in various fields than anywhere else in Australia and this is critical for 
such a strongly consultative body. Canberra is seen as being far too 
bureaucratic and removed from ordinary people. A smaller number of people 
thought that the ALRC should be in Canberra.259 The main reason was to 
                                            
257 ALRC Annual Report 1975 (Report No 3, 1975) 31. 
258 ibid 31. 
259 The early Commission also thought it was obvious that the ALRC should be based in 
Canberra and pre-empted the arguments that interviewees gave (ibid 31-32).  
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promote a good relationship with Government although there is also the view 
that national bodies should be based in the nation’s capital. 
4.3 The Actual Relationship 
 
Having considered the factors that influence the relationship that the LC and 
the ALRC have with their Governments, how these factors fit together and the 
actual experiences of two LRCs are examined. The LC’s relationship with its 
Government has varied depending on the Department and also the LC team. 
Generally, the relationship between the LC and the Department for 
Constitutional Affairs has been good. In particular, the relationship with the 
Family Law team at the LC was very good and this is reflected to some extent 
in the high level of implementation that the team achieved.260 This positive 
institutional relationship was partly underpinned by the good personal 
relationship that Lady Hale of Richmond and some of her predecessor 
Commissioners had with the Government.  
 
Traditionally, relations with the Home Office were not as good. This was partly 
due to a perception that the LC was ‘stepping on its turf’ and partly because 
the Home Office had other more pressing political priorities. This distance also 
has historical roots because the Criminal Law Revision Committee or the 
Home Office’s own research unit traditionally investigated those matters of 
greater Ministerial interest while the LC was more remote from the 
Department doing work on its Criminal Code. Difficulties in this relationship 
                                            
260 This is to some extent confirmed in Cretney 'The Politics of Law Reform - A View from the 
Inside' 510. 
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are reflected in the Criminal Law team’s poor record of getting its reports 
implemented. This improved when Mr Justice Silber, who became 
Commissioner of this team, and Lord Justice Brooke as Chairman worked 
hard on this relationship and eventually brought the LC ‘in from the cold’.261 
They secured introductions to the policy makers with whom productive 
relationships were established. This period also saw the Criminal Law team 
become more focused on doing projects that were useful to the 
Government.262 However, despite this improvement, at least some difficulties 
in the relationship with the Home Office remain. 
 
The LC also covers areas of law that fall within the portfolio of other 
Departments. For example, the now defunct Company and Commercial Law 
team worked very closely with the Department of Trade and Industry. The 
terms of the Programme item that allowed the LC to work in this area actually 
required the Commission to get Departmental approval prior to undertaking a 
project.263 The Property and Trust Law team is also collaborating more closely 
with Government after some initial distance. It recently completed a joint 
project Land Registration for the Twenty-First Century with Her Majesty’s 
Land Registry that was very successful in that most of its recommendations 
were implemented and very quickly.264 
 
                                            
261 Interview with Lord Justice Brooke (15 May 2001, London). 
262 Examples include LC Offences of Dishonesty: Money Transfers (Law Com No 243, 1996) 
and LC Legislating the Criminal Code: The Year and a Day Rule in Homicide (Law Com No 
230, 1994). 
263 LC Sixth Programme of Law Reform (Law Com No 234, 1995) 36. 
264 LC Land Registration for the Twenty-First Century (Law Com 271, 2001), which was 
largely implemented by the Land Registration Act 2002 (UK). 
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Overall, with the exception of the Home Office, the LC seems to have had a 
good relationship with the Government. This is fostered, in part, by the 
ongoing contact between the two. The LC has traditionally had regular 
meetings (at least annually but usually more frequently) with both Ministers 
and civil servants from the Department for Constitutional Affairs and other 
Departments. These meetings are to discuss the LC’s work generally and 
reports that are yet to be implemented. There are also more informal ongoing 
dialogues and Departments are consulted during projects.  
 
A recent development seems to be an increased level of contact and a closer 
relationship between the LC and Government.265 This trend started when Lord 
Justice Brooke became Chairman as he was very interested in having the 
Commission connect more closely with Government (and other bodies). His 
successors all fostered this closer relationship and in particular, this seemed 
to flourish under the former Chairman, Mr Justice Carnwath. It was under his 
Chairmanship that a further development took place: the establishment of the 
Ministerial Committee on the Law Commission. This Committee is discussed 
in more detail in Chapter 8 but its main function is to help choose new LC 
projects that have high level Government approval and interest. It also aims to 
facilitate the implementation of outstanding reports. This Committee was an 
initiative of the previous Lord Chancellor who was keen on a closer 
relationship with the LC. 
 
                                            
265 LC Eighth Programme of Law Reform 52. 
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The ALRC has not been as successful in its relationship with Government.266 
Throughout its early history, the Australian Commission seems to have 
struggled to establish a good relationship with the Public Service.267 Stephen 
Mason, a long serving ALRC Secretary and later Commissioner, thought that 
this came to a head in the mid 1980s. ALRC reports were not seen as an 
answer to a problem by the Attorney-General’s Department but as a problem 
themselves that needed further processing and consultation. The ALRC was 
seen as being outside of the Government machine and the excessive time the 
Commission took to report meant that its recommendations, when they were 
finally completed, did not fit within the Government’s reform programme. In 
short, the ALRC was not fulfilling its advisory role. Mason said the 
Commission then became more focused on this part of its function. It re-
evaluated its relationship with Government and decided to try and ensure that 
its work was more relevant to the Government’s reform programme.268 He 
thought that since this shift in the mid 1980s, the ALRC had been successful 
in working more closely with the Government and fulfilling its proper advisory 
role in the Government’s reform programme.  
 
Relations became troubled again, however, and during the mid-late 1990s, 
the relationship between the ALRC and the Government became strained and 
eventually broke down. The reasons for these difficulties have already been 
                                            
266 The ALRC is not the only Commission with these difficulties. Its neighbour, the New 
Zealand Law Commission, has also struggled in its relationship with Government. The need 
for improvement in this relationship was one of the key findings of a recent evaluation of the 
New Zealand Commission (Palmer Evaluation of the Law Commission). 
267 J Goldring 'Processes and Problems of Law Reform' in Minutes and Record of 
Proceedings: Sixteenth Australasian Law Reform Agencies Conference (Department of 
Justice Hobart 1993) 23. 
268 In its 1986 Annual Report, the ALRC set out its view of what areas should be in this 
programme of reform and the Commission’s role within it (ALRC Annual Report 1986 (Report 
No 34, 1986)). 
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discussed. Usually, the Commission has regular meetings with the Attorney-
General, his advisors and the Department to discuss general matters. In 
addition, there is usually ongoing contact between the Attorney-General’s 
Department and the ALRC at all levels, and indeed the Commission generally 
consults a number of different Departments during its projects. However, at 
one point during this time, a breach occurred and communication between the 
former President of the ALRC and the then Attorney-General stopped. This 
also affected relations and communication between the lower levels of the 
Department (and the Government in general) and the Commission. The ALRC 
has now restored its relationship with the Government. The Commission was 
very conscious of the need to create a positive environment and has worked 
very hard to achieve this. It is suggested, though, that the ALRC will never 
achieve a very close relationship while it is based in a different city from its 
Government. 
 
In terms of the issue of independence, it is clear that both Commissions are 
substantially independent. Again, the type of independence that is focused on 
here is the freedom to recommend solutions without interference. Both 
Governments at times disagreed with the views of their LRCs, but 
interviewees did not report them seeking to influence Commission decisions 
inappropriately.269 Another potential challenge to independence that was 
identified was the Commissions themselves and their desire to have their 
reports implemented. Although both LRCs make adjustments to their 
                                            
269 The Parliamentary Committee that investigated the ALRC in 1994 concluded that its 
‘reasonable operational independence has been honoured.’ (House of Representatives 
Committee Law Reform: The Challenge Continues 115). 
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proposals to ensure that they are capable of implementation, the extent to 
which this happens does not seem to undermine their independence. 
 
When comparing the independence of the two Commissions, the LC seems to 
have slightly more autonomy than the ALRC in reaching its own decisions. In 
spite of the recent trend towards a more collaborative approach with 
Government, its independence was emphasised very strongly by LC 
interviewees. In any event, this collaboration is directed mainly towards 
identifying appropriate projects for the Commission to undertake rather than 
the decision making within those projects. This greater LC independence is 
consistent with concerns noted above about the ALRC being ‘more of a 
supplicant’ in its relationship with Government due to the need for a reference. 
The former ALRC Commissioner who made this point earlier also points to the 
relatively low level membership of the Commission, including the absence of a 
judicial chair, as weakening the Australian Commission’s independence. 
 
A final issue relevant to the ALRC’s relationship with, and independence from, 
the Government is its role in making submissions to other reform bodies. 
Whether the ALRC is permitted to take on this role was the subject of some 
controversy in the late 1990s.270 It began with the ALRC making a submission 
that was contrary to Government policy to a Parliamentary Committee dealing 
with native title. This prompted the Attorney-General’s Department to contact 
the Commission and discuss its decision to become involved in that inquiry. 
The ALRC then decided to withdraw its submission. This had a significant 
                                            
270 This issue is mentioned only briefly to shed light on discussion of the relationships above 
because it is outside the ALRC’s major function of producing reports. It was also not 
highlighted as an important issue by the interviewees. 
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impact on the relationship between the two because it was the key event that 
really ignited tensions between the ALRC and the Government. There was a 
claim that the ALRC, as a witness before a Parliamentary Committee, had 
been interfered with. Related to this is, of course, the issue of the 
Commission’s independence.271  
 
Whether the ALRC’s independence in this context was compromised is 
difficult to gauge. The answer to this question probably depends on whether 
or when the ALRC is entitled to make submissions to other bodies. If the 
ALRC has acted beyond its statutory powers, then the Government is entitled 
to raise the issue with the Commission. If not, the Government has acted 
inappropriately in trying to curtail a Commission pursuing its functions. The 
few interviewees who commented on the issue were either non committal or 
of differing views. The Australian Senate’s Legal and Constitutional 
Committee was referred the matter to consider but the issue quickly became 
politically unimportant. A change in the ALRC’s personnel and the 
development of a protocol dealing with when the Commission is able to make 
an external submission meant that it was no longer controversial. The 
Committee’s reference remained on its books for about five years before it 
finally reported that the matter need ‘not proceed further.’272  
                                            
271 For the ALRC’s view on this series of events, see ALRC Annual Report 1998 (Report No 
86, 1998) 19-21. 
272 Senate Legal and Constitutional Committee 'Powers and Functions of the Australian Law 
Reform Commission: Final Report' (20 March 2003, available at 
http://www.aph.gov.au/senate/committee/legcon_ctte/alrc/report/report.pdf). The claim that 
the ALRC had been improperly interfered with was also investigated by the Australian Senate 
Committee of Privileges (Senate Committee of Privileges Possible Improper Interference with 
a Potential Witness Before the Parliamentary Joint Committee on Native Title and the 
Aboriginal and Torres Strait Islander Land Fund (Australian Government Publishing Service 
Canberra 1998)). It concluded that there was no such interference. 
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4.4 Encouraging Government to Consult 
 
Part of the relationship that a LRC has with its Government is the extent to 
which its Departments are prepared to consult with the Commission on its 
projects. In general, both the LC and the ALRC found it difficult to engage 
their Government Departments in consultation.273 One LC Commissioner said 
that ‘they tended to want to keep their powder dry.’ The main reason for this is 
that Departments do not want to commit themselves before they and the 
Minister have seen the report, even though a Departmental submission could 
not bind them or the Minister. Other reasons included that they are too busy 
and that they know there is still a further final round of consultation to come. 
 
A couple of Australian interviewees discussed whether it was appropriate for a 
Department to be involved in the ALRC’s consultation and make a formal 
submission. David Edwards, a former Deputy Secretary of the Attorney-
General’s Department and later Deputy President of the ALRC, thought that it 
was entirely appropriate and indeed very important for the Department to 
consult.274 During his time as Deputy Secretary, the Department would 
generally make formal submissions to the ALRC. He recognised that a 
submission cannot bind the Minister, but Edwards distinguished between 
giving information and analysis and giving an actual opinion on policy. By 
                                            
273 North also discusses the difficulties the LC had in getting Government to engage in 
consultation (North 'Law Reform: The Consultation Process' 28-30; North 'The Law 
Commission - Methods and Stresses' 9-10). See also Lord Hooson 'Reform of the Legislative 
Process in the Light of the Law Commissions' Work' (1983) 17 The Law Teacher 67, 69, 
although compare the more moderate view in Cretney 'The Politics of Law Reform - A View 
from the Inside' 507. 
274 This was also the view of Senate Standing Committee on Constitutional and Legal Affairs 
Reforming the Law (Australian Government Publishing Service Canberra 1979) 29. 
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contrast, the next Deputy Secretary disagreed and thought it was 
inappropriate for the Department to consult and in particular, make a formal 
submission. This would have the Department acting as though it were any 
other interest group trying to influence an ALRC report which is incompatible 
with its role as advisor to the Government. Accordingly, the Department 
stopped making formal submissions to the ALRC.  
 
5. CONCLUSION 
 
This chapter explored those influences that shape the consultation of the LC 
and the ALRC. Some of these influences are subtle and were not identified by 
many interviewees. However, their impact is often significant, and in some 
cases, central to how a Commission consults. This is illustrated best by the 
reasons why the LC and the ALRC consult differently. Different influences on 
the two Commissions have meant that relatively similar bodies have taken 
quite divergent approaches to consultation. 
 
The two most important contrasting influences are the histories of the LC and 
the ALRC and the different types of projects they consider. Although 
interviewees emphasised the impact of project topic, the Commissions’ 
histories is the more important of the two influences. This is illustrated best 
when the Commissions undertake atypical projects. The LC does not consult 
as broadly as the ALRC would when it considers more social projects while 
the Australian Commission, when consulting on technical legal subjects, does 
not take as focused approach as the LC would. Although the project topic has 
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a significant influence, history has created different cultures at both 
Commissions that determine their general approach to consultation. There is 
flexibility in this approach so the project topic can alter what consultation 
occurs, but history and culture have established a framework within which the 
Commissions’ consult. 
 
History is also the most important contrasting influence because a number of 
the other influences that shaped the differences in the Commissions’ 
consultation are derived, at least in part, from the past. For example, the types 
of projects that the ALRC receives today are linked with its past expertise in 
dealing with these sorts of topics. The impact that Australia’s federal system 
and the nature of Australian society have on consultation is also based in the 
ALRC’s early days. Of particular importance when considering the influence of 
history is the impression that two leading individuals have had on their 
Commissions. An important part of the history of the LC and the ALRC is the 
personal impact of the first Chairmen, and in particular, that of Justice Kirby. 
His influence on the ALRC’s consultation process is discussed at a number of 
points throughout this thesis. 
 
This chapter, in its second section, also considered other more general 
influences on consultation that are not specifically related to explaining 
differences in approach between the LC and the ALRC. The most important of 
these is the impact of the Commission’s staff and Commissioners as their 
personal attributes, beliefs and abilities have a significant impact on the 
consultation that occurs. However, the influence of history intrudes again and 
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limits the impact that an individual’s personal characteristics can have. The 
culture discussed above has established a framework within which 
consultation must occur and this restricts the scope of an individualised 
approach. 
 
The third goal of this chapter was to explore the relationship that the LRCs 
have with their most important consultee: Government. The Government 
influences what topics a Commission can consider, whether the resulting 
proposals become law and Government also often has significant expertise in 
the area being examined. This relationship has a critical influence on the 
consultation that takes place with Government. Although there are a number 
of factors that influence this relationship, such as the Commissions’ 
constitutional role and their physical location, the most important is personal 
relationships. The quality of relations between individuals at the Commissions 
and in Government, whether good or bad, was reflected in their institutional 
relationship at various times. 
 
Looking at the influences on consultation as a whole, two trends emerge. The 
first is the importance of history. The culture of consultation is the most 
important influence in terms of why the Commissions consult differently and it 
is also relevant to the second section of this chapter that considered the more 
general influences on consultation. The second trend is the impact that people 
or personal factors have had. The consultation of both the LC and the ALRC 
is influenced still today by their first Chairmen. Further, people’s individual 
characteristics were noted as being a significant influence on consultation, 
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and personal relationships were the key factor underpinning the success or 
failure of the Commissions’ relations with their Government. 
 
The goal of this chapter was to identify the influences on consultation and, in 
particular, those factors that led to the LC and the ALRC adopting the expert 
and inclusive models of consultation respectively. These contrasting 
influences have been identified and a preliminary explanation of some of the 
major differences in the Commissions’ approach to consultation has been put 
forward. This, however, is only the start. The remainder of this thesis seeks to 
describe the consultation of the LC and the ALRC and, using the framework of 
contrasting influences outlined here, explore how and why the Commissions 
consult differently. 
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1. INTRODUCTION 
 
The most important aspect of a consultation exercise is the purposes that it 
hopes to achieve. These goals define the boundaries for the process that 
follows influencing how consultation is done, who is consulted and what 
weight their views are given. This chapter begins with the concern that neither 
Commission seems to pay sufficient attention to the reasons why they consult. 
Interviews in both jurisdictions indicated that neither LRC has a sufficiently 
clear institutional view on why it is consulting nor does there seem to be much 
discussion about what purposes of consultation should be adopted. 
 
This chapter then proposes a four-fold classification of the purposes of 
consultation that emerged from the interviews.275 The first purpose is when 
consultation seeks to help the Commissions produce better reports. The 
information, opinions, advice and ideas collected during this process can 
improve a Commission’s thinking and result in better quality 
recommendations. The second is when consultation is done to improve the 
reception that a report receives. Involving people in the decision making not 
only produces better recommendations but it also means that the report 
                                            
275 For other classifications, see WH Hurlburt Law Reform Commissions in the United 
Kingdom, Australia and Canada (Juriliber Edmonton 1986) 335; PM North 'Law Reform: 
Processes and Problems' (1985) 101 LQR 338, 339-342 and B Opeskin 'Engaging the Public 
- Community Participation in the Genetic Information Inquiry' (2002) 80 Reform 53. 
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produced is more likely to be accepted by the Government, stakeholders and 
others. 
 
The remaining two purposes were emphasised less by interviewees. One is 
when consultation is done for reasons of principle, for example, because it 
seeks to make those consulted feel better by giving them their say and 
involving them in the decision making process. The other remaining purpose 
is when consultation is done with the goal of promoting the Commission as an 
institution, usually by increasing its profile. These four purposes are not 
mutually exclusive and this was noted by a reasonably small number of 
interviewees. For example, good quality recommendations that are legally 
sound and address the practical problems that have been identified in a 
particular area of the law are more likely to be accepted by the Government 
than recommendations that will not work in practice or are based on flawed 
reasoning. 
 
2. CLARITY OF PURPOSE 
 
Both the LC and the ALRC have a clear institutional view that consultation 
should occur. It is an important part of their cultures. But why this consultation
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should be done is something of which both Commissions are less sure.276 As 
one former senior ALRC staff member said: ‘It was taken as gospel that you 
had to have it [consultation] but I don’t think there was an institutional view as 
to what the value of it was.’ 
 
The LC seems to have a clearer sense of its official goals for consultation than 
the ALRC. A document called Notes to Law Commissioners discusses the 
English Commission’s consultation and identifies its purposes. The LC’s 
consultation firstly seeks to be ‘genuine tests of informed opinion’ which 
probably equates to the goal of producing better reports. Secondly, the LC 
hopes its consultation can show ‘widespread support or expectation’ for 
proposals, especially those without immediate political appeal, as this 
increases the chances of enactment. This is an aspect of the purpose that 
seeks a positive reception for Commission reports. So on paper, at least, the 
LC has some kind of institutional view on its purposes of consultation. 
 
The ALRC, on the other hand, seems to be less clear on why it consults. It 
does not have an official set of purposes that it explicitly endorses although its 
                                            
276 The Commissions’ approach can be contrasted with that of the Australian Government, as 
the Attorney-General’s Department has formally reviewed its consultation, including the 
reasons why it is done (Attorney-General's Department Consultation in the Attorney-General's 
Department (internal document 1997)). The Government of the United Kingdom has also 
reviewed its consultation practices, although its Code of Practice on Consultation provides 
only limited guidance on reasons for consulting (Cabinet Office 'Code of Practice on 
Consultation' (2004, available at http://www.cabinet-
office.gov.uk/regulation/Consultation/code.doc)). Interestingly, the Code also encourages 
non-departmental public bodies, such as the LC, to follow the Code’s criteria. The LC’s 
consultation exercise would probably comply with most of these criteria but it seems that, at 
least formally, it is not endeavouring to meet all of them. See also Law Commission of 
Canada 'Consultation Policy' (1998, available at http://www.lcc.gc.ca/en/about/consult.asp). 
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Corporate Plan277 does shed some light on the reasons why it consults. The 
first goal of the Plan is to provide high quality advice to the Attorney-General 
and Parliament and consultation is one of the strategies to help achieve this 
goal. This goal is expressed very broadly as it could mean that consultation is 
done to help produce better recommendations or it could be that its purpose is 
to try and improve how a report is received. The breadth of this statement 
means that it is not particularly helpful in guiding why consultation should be 
done. It only goes as far as acknowledging that consultation helps the ALRC 
achieve its goal of providing advice. 
 
The second goal of the ALRC’s Corporate Plan is to ‘ensure broad based 
consultation’.278 Again, one strategy to achieve this goal is consultation, and 
the Commission specifically mentions consulting with the general community. 
In some ways, this is more a statement of whom the Commission wants to 
consult rather than why. In any event, this goal is also so wide as to be 
ambiguous because involving the community in law reform through 
consultation could be done for principled reasons or to improve the reception 
the report receives from stakeholders. Although the ALRC’s Corporate Plan 
does not purport to identify the purposes of consultation, it does set out some 
of the roles that consulting is to play in the pursuit of its broader goals. 
However, the breadth of purposes that can be drawn from this document 
means that it is difficult to be sure what the ALRC’s institutional view is. 
 
                                            
277 ALRC 'Corporate Plan 2002 - 2005' (2002, available at 
http://www.alrc.gov.au/about/corpplan.htm). Two of its three goals are relevant specifically to 
consultation. 
278 ibid. 
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Despite the LC as an institution being clearer on why it consults, there was 
little difference between the interviews in both jurisdictions. Most people from 
both Commissions specifically thought that their organisation did not have a 
formal view on what the purposes of consultation are. Only a few interviewees 
mentioned that their Commission had formalised their reasons for consulting, 
and nearly all of them did not know what the relevant documents said or what 
the institutional view was. This was illustrated well when one Commissioner 
retrieved the document Notes to Law Commissioners with the comment: ‘I will 
just see if we have a view.’ One reason for this lack of clarity in purpose is the 
relatively high turnover of personnel at both Commissions. Many of the staff 
have tended to stay only for a short time and this can make it difficult to 
establish continuity and a reserve of ongoing corporate knowledge.  
 
Another reason why the Commissions are either not clear on why they are 
consulting or why this institutional view is not known to Commissioners and 
staff is because there is little or no discussion or analysis of why consultation 
was being done. One LC former Commissioner said:  
 
‘I have to say that I was surprised when I got to the Law Commission 
that nobody really discussed what the purpose of the consultation 
exercise was. There was, as far as I am aware, no institutional position 
on it and short of the odd article written, for example by Peter North, I 
wasn’t aware that it had been particularly focused on.’ 
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This article by North279 also comments on the lack of analysis of why 
Commissions consult. He notes the ‘careful attention’ that the techniques of 
consultation have received from writers but goes on to say when referring to 
one such article: 
 
‘Comments such as this on the merits of consultation generally and of 
specific techniques in particular can be found in many analyses of the 
law reform process. They share two common elements – an 
assumption as to the merits of consultation and a failure to analyse the 
purposes of consultation. Too often, it seems, are different purposes of 
consultation discussed without any real examination of what the 
consultation is intended to achieve. Until the purposes of consultation 
are settled – and there may be several – it is hardly sensible to 
determine the methods.’280 
 
Interviewees identified two reasons why the LRCs did not discuss or analyse 
the purposes of consultation. The first reason, and that which was raised more 
often, was that consultation was ‘a given’. It had been the Commissions’ 
methodology in the past and this practice was simply continued without 
question. It is easy when a process has become automatic to overlook the 
reasons why it is done. A second reason why the LRCs did not discuss or 
analyse why they were consulting was because consultation was treated as a 
‘self evident’ good and did not need further justification.281 Perhaps the two 
reasons are linked. When the LC, as the first of the two bodies, started 
                                            
279 North 'Law Reform: Processes and Problems'. 
280 ibid 338-339. 
281 This was also identified by North (ibid 339). 
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consulting in 1965, its approach was novel and there was, from both the 
Commission and those consulted, a sense of expectation surrounding this 
new method. Due to this excitement, perhaps the value of consultation was 
assumed without further enquiry and over time, consulting became an 
automatic part of both Commissions’ law reform method. 
 
In spite of the fact that both Commissions do not have a clear and known 
institutional view on the purposes of consultation, some informal interviewee 
consensus did emerge. Interviews in both jurisdictions favoured two purposes, 
the first being to help produce better recommendations while the second was 
to improve the reception that a report receives from Government, 
stakeholders and others. The ALRC’s official purposes are too general to 
compare, but this consensus is consistent with the LC’s institutional view. 
Perhaps this is not surprising, however, because the two purposes identified 
are the most obvious ones. This correlation also should not be given too much 
weight because the purposes are expressed very broadly and there is a lot of 
room for different motivations within the one purpose.  
 
The discussion of lack of clarity in purpose so far is based largely on the 
comments of the interviewees. However, these findings are also corroborated 
by how this group as a whole dealt with the issue of purpose. Apart from a 
handful of very articulate people, most of the discussion on this topic was 
quite shallow and undeveloped. Everyone could identify at least one reason 
for consulting, but quite a number of people had not really thought about what 
their purposes actually meant. It was also common for people implicitly to 
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endorse other purposes later in the interview that they had not identified when 
asked why they consult. Further, there was significant variation in the reasons 
for consulting identified by interviewees. Although four broad purposes 
emerged from the interviews, this can give a false impression of unity. The 
point has been made already that it was common for interviewees to 
emphasise different motivations or aspects within a single purpose. These 
differences can be significant. For example, although consulting to add 
credibility to a report and consultation designed to flush out opposition both 
fall within the purpose of improving the reception of recommendations, they 
require quite different consultation exercises.  
 
3. THE PURPOSES 
3.1 Better Reports 
 
The most important purpose of consultation, identified by virtually every 
interviewee, is to help the Commissions produce better reports. Consulting 
produces information, opinions, advice and ideas that can be used to improve 
the quality of the final recommendations made. This purpose is restricted to a 
‘pure’ sense, as opposed to a more political sense, in that whether a 
Commission thinks a report is improved or not is judged solely from a 
technical legal perspective. Consultation done to enable reports to take 
account of political realities falls outside this purpose and is addressed below. 
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Interviewees discussed two stages, albeit overlapping, of this purpose. The 
first takes place early in a project when consultation aims to produce better 
reports by helping a Commission come to terms with the issues that it has to 
consider and by defining the scope of a project.282 This consultation, which is 
like a form of research, includes identifying all of the key problems in the area, 
or even whether there is actually a problem that needs to be addressed. It 
also helps the Commission find out how the law really works in practice, 
including the context in which it operates. Justice Kirby talked about ‘getting 
down into the engine room’283 and the importance of discovering how the law 
affects its users was also a theme for a number of people. A modest number 
of interviewees realised that some of this information is not available in books 
so this purpose of consultation plays an important role in producing better 
reports. 
 
Later in a project, after this stage of consultation as research, a shift occurs 
and the focus becomes more specifically on how consultation can help 
improve the quality of the actual recommendations.284 Consultation seeks to 
generate feedback on the Commission’s proposed reforms as well as prompt 
consultees to make suggestions for entirely new solutions. Interviewees 
emphasised the importance of ‘reality testing’ to ensure that recommendations 
are workable. Also stressed was the value of consultation in accessing 
                                            
282 See also D Faber 'The Law Commission's Consultation on Reform of the Third Parties 
(Rights Against Insurers Act) 1930' [1998] International Insurance LR 35, 35, 37;  ALRC 
Submission to the House of Representatives Standing Committee on Legal and Constitutional 
Affairs (Vol 2, 29 October 1993) 7-8; and North 'Law Reform: Processes and Problems' 339-
341. 
283 Interview with Justice Michael Kirby (Sydney 11 August 2000). 
284 See also Faber 'The Law Commission's Consultation on Reform of the Third Parties 
(Rights Against Insurers Act) 1930'; Hurlburt Law Reform Commissions in the United 
Kingdom, Australia and Canada 334; and North 'Law Reform: Processes and Problems' 340. 
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expertise that the Commissions do not have themselves. Both Commissions 
are generalist bodies in that they deal with a wide range of issues, many of 
which are outside of the collective experience of staff and Commissioners. 
Consultation is essential to gain the specialist expertise needed to produce 
reports that are both academically strong and practically oriented. It was also 
seen as the only way to access non-legal advice, given that the 
Commissioners and professional staff are nearly always all lawyers.285  
 
The second stage of this purpose draws heavily on the first because this goal 
of improving a Commission’s recommendations is generally based on what 
was learnt from the earlier consultation. However, despite the close 
connection between these two stages, interviewees often raised them 
separately; sometimes both and other times one but not the other. This is 
partly due to the way that the interviewees think about their consultation 
process. It was common to break down their exercise into different stages with 
an initial emphasis on learning how an area of law works followed by a greater 
focus on developing and improving recommendations. However, also 
contributing to this lack of awareness is that some people had not really 
analysed why they were consulting and so this connection between the two 
aspects of this purpose was not clear to them. The classic example of this is 
the people who identified that consultation is done to learn more about an 
area but did not go further and articulate that that research would then be 
used to produce a better quality report. 
                                            
285 L Scarman Law Reforms in a Democratic Society (4th Jawaharlal Nehru Memorial Lecture, 
National New Delhi 1985) 47. 
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3.2 Reception of Reports 
 
The second most important purpose of consultation is to improve the 
reception that the Commissions’ reports receive from Government, 
stakeholders and the wider community. Again, there was almost universal 
interviewee agreement in terms of this goal of consultation. However, this 
unity was misleading to some extent, as there was a tendency to emphasise a 
wide range of quite different (although often overlapping) aspects of this 
purpose. For example, some interviewees talked about the aspect of 
consultation securing Government support, while others highlighted its ability 
to neutralise opposition. Although both aspects of this purpose of consultation 
help improve the reception that reports receive, they are quite different and 
would require quite different consultation. The general lack of clarity in relation 
to the purposes of consultation discussed above continued, as most 
interviewees did not connect explicitly the related aspects of this purpose that 
they discussed. These different aspects are dealt with below in descending 
order of importance. 
 
The aspect focused on most by interviewees was that consultation can help 
secure Government support, and it is hoped implementation, of a LRC’s 
report. A couple of interviewees stopped short of seeking implementation and 
thought it only necessary that consultation help produce a report that will 
assist a Government to make its decision. Arguably, this aspect is the most 
inclusive one in this purpose because it could be argued that the other 
aspects that follow are merely examples of ways to achieve Government 
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support for recommendations. For example, how a report is viewed by 
stakeholders and the wider community has a significant impact on the 
reception it receives from Government. As was noted earlier in Chapter 4, this 
raises the issue of who is ‘the Government’. Again, this was only discussed by 
a few interviewees but most of those who did tended to emphasise involving 
and gaining the support of the relevant civil servants rather than Ministers. 
This is probably because it is rare for Ministers to read Commission reports in 
full so the advice from the Civil Service is extremely influential. 
 
A Government’s support may be gained through consulting with two groups: 
those within Government and those outside it. In terms of consulting 
Government itself, because it has been involved in the consultation process, it 
is less likely to oppose the recommendations that are produced through that 
exercise. This idea is discussed more generally in relation to consultees as a 
whole below. Consultation with Government also makes a Commission aware 
of what tentative views it has so proposals that are never going to be 
accepted can be avoided. In terms of consulting outside Government, the goal 
is to conduct such a high quality consultation exercise that the Commission 
report that follows is trusted. As one LC Commissioner said: ‘Our credibility 
with the Lord Chancellor’s Department and Government depended on who we 
got signed up to our proposals.’ A strong consensus on consultation showed 
Government that these recommendations were needed, would improve the 
law and were politically safe. Alternatively, in the absence of a consensus, 
good consultation can show what support and opposition there is and where it 
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comes from.286 The more cynical view is that good consultation makes it more 
difficult to ignore a Commission’s report. Justice Kirby identified this as being 
particularly important for the ALRC because a federal political system allows 
greater scope for the different levels of Government to avoid dealing with 
difficult issues by shifting responsibility to each other.287 
 
The Government support aspect of this purpose was endorsed by a large 
number of interviewees from both Commissions, particularly those from the 
LC. This aspect also featured in the shift in emphasis in the mid 1980s at the 
ALRC described in Chapter 4 when the Australian Commission became more 
focused on the importance of its role in providing advice to Government. This 
re-evaluation of the ALRC’s function was reflected in a greater emphasis on 
this purpose of consultation and also on how it could produce a report that 
would assist the Government better. The endorsement of this aspect was not 
universal, however, as there was some disillusionment amongst a few 
interviewees who felt that Government was never convinced by a good 
consultation exercise as it nearly always reconsulted on a Commission’s 
report. 
 
Another aspect of this purpose identified by most interviewees was that 
consultation can help improve the reception that a report receives by involving 
consultees in the decision making process. This point was made in the 
context of securing Government support but it also applies to consultees in 
general. Consulting people brings them, as one interviewee said, ‘inside the 
                                            
286 See also North 'Law Reform: Processes and Problems' 341. 
287 Correspondence with Justice Michael Kirby (20 May 2003). 
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tent’ of decision making and gives ‘a sense of ownership to those that are 
going to be affected by it.’ Those consulted are more likely to be happy with 
the final report and less likely to oppose it. The converse of this is also true in 
that omitting to consult important people may create opposition, which is why 
both Commissions are keen to identify those who should be consulted.288  
 
One interesting extension of this approach is ‘constructive textbook writing’. A 
few LC interviewees mentioned deliberately involving key academics, who 
had written textbooks on the issues being considered, in the hope that their 
writings would endorse the report and ensure its correct interpretation if it 
became law. Although interviewees from both jurisdictions mentioned the 
importance of involving consultees to secure their support, this was 
particularly important for those from the ALRC. This is because Australia’s 
federal political system and concerns about potential regional hostility create a 
need to consult nationally.  
 
Another more proactive aspect of this purpose raised by interviewees is 
consultation to secure a favourable reception by identifying opposition to a 
report.289 Those who are likely to disagree with recommendations are first 
‘flushed out’ or discovered to reduce the chance of objections being raised 
after the Commission has reported. Then, having identified this disagreement, 
a Commission seeks to engage with that opposition to try and allay their 
concerns. If it is unable to convert these consultees, it will then either adjust its 
proposals to take account of their objections or specifically counter them in its 
                                            
288 LCB Gower 'Reflections on Law Reform' (1973) 23 U of Toronto LJ 257, 263. 
289 See also North 'Law Reform: Processes and Problems' 341-342; and RT Oerton A Lament 
for the Law Commission (Countrywise Press Chichester 1987) 64. 
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report. An awareness of any opposition also gives you a sense of the politics 
of the particular reform and how far you can push the stakeholders before 
they will object. In either case, the LRC report will be able to show clearly 
what support and opposition exists so that Government can make an informed 
decision. One former LC Commissioner said that ‘Government will always ask 
you: “What’s the opposition to this?” and conceivably: “What’s the big support 
for it?”’ It was also noted that this approach applied to Government as well 
because the Commissions are keen to try and identify any opposition from 
within the Civil Service. 
 
A further aspect of this purpose identified by interviewees centres on the issue 
of consensus. Some saw consultation as being a way to identify if there was a 
consensus of views on particular issues and allow a Commission to adapt its 
report so that it is more acceptable to these consultees.290 It is interesting to 
note that this assumes to some extent that a Commission is bound by the 
views of its consultees. By contrast, other interviewees viewed consultation as 
a means of building that consensus. The goal is for consultation to create a 
‘political constituency for change’ where a body of supportive consultees 
continue to push for implementation even after a Commission has reported.291 
This involves managing the expectations of consultees, promoting a dialogue 
on the issues, finding common ground and also cultivating support for 
recommendations. 
 
                                            
290 Faber 'The Law Commission's Consultation on Reform of the Third Parties (Rights Against 
Insurers Act) 1930' 38. See also North 'Law Reform: Processes and Problems' 341. 
291 MD Kirby 'The Politics of Achieving Law Reform' (1988) 11 Adelaide LR 315, 325. 
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A final aspect of this purpose is that consultation is done sometimes to make 
a report more credible and legitimate, hence improving its reception from 
Government, stakeholders and the wider community. Only a small number of 
interviewees mentioned this motivation for consulting and it tended to be 
expressed in different ways. A few people talked about the importance of 
being seen to be consulting, others mentioned that consultation can be used 
to validate Commission recommendations and another interviewee thought 
that consultation added ‘democratic credence’ to reports. Most of the small 
number of people who identified this aspect of consultation were Australian. 
This is probably because the ALRC undertakes more social topics and these 
reports benefit more from this sort of validation because of their sometimes 
controversial nature. 
3.3 Principled Purposes 
 
A third reason for consulting is because consultation is a commendable 
process. Even if it does not help a Commission in any practical way, some 
interviewees thought it is worth doing purely for reasons of principle, citing the 
symbolic value of the exercise and the importance of people being able to 
participate in law making. Perhaps unsurprisingly, this purpose was 
substantially less important for interviewees than the preceding two and was 
mentioned only by a limited number of people. Continuing the trend of the first 
two purposes, a number of aspects were noted. The first is that consultation is 
done because it is important to consult with people who have an interest in, or 
are likely to be affected by, the area of law being considered. Fairness 
requires that these people be given an opportunity to comment before a 
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decision is made.292 A second aspect identified is that sometimes a 
Commission can seek to use its consultation to educate people about the 
issues being considered and about the law and law reform. However, this was 
raised by a small number of people from the ALRC only293 and is also a very 
minor aspect of the purpose in that interviewees reported that it does little to 
drive the shape of a consultation exercise.  
 
A final aspect of this principled purpose is that consultation is done to make 
people feel pleased or satisfied that they were involved in the Commission’s 
process.294 In this context, there is no further and more practical motive for 
consulting. This can be contrasted with the discussion above of involving 
consultees with the specific goal of reducing the chances of them opposing a 
report. A small number of interviewees even developed this aspect further and 
suggested that consultation can reflect or enhance democratic values. The 
extent to which it was thought that consultation could do this varied, although 
no one claimed that it was a democratic process in itself.  
 
This aspect was endorsed primarily by the Australian interviewees. Indeed, in 
terms of a more developed version of this aspect where consultation is seen 
as promoting democratic values, a couple of LC interviewees specifically
                                            
292 See also Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
334. 
293 It was also mentioned in a pamphlet produced by the Australian Commission (ALRC 
General Information (undated pamphlet)). See also L Skene 'Consultation: Asking Law 
Reform Questions and Listening to the Answers' (1985) 59 L Institute J 453, 454. 
294 Skene 'Consultation: Asking Law Reform Questions and Listening to the Answers' 454. 
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rejected this notion.295 This Australian emphasis may be due to the more 
social topics that the ALRC considers because the issues they address are 
more likely to touch on the lives of a wider group of people. Another factor is 
history as the current President, Professor David Weisbrot, notes that the 
ALRC has maintained an ethos since Justice Kirby’s time that law reform 
should be a public process and allow for community involvement.296 Justice 
Kirby himself talked about the ‘democratic ethos’ of the Commission and 
although stopping short of suggesting that consultation was a democratic 
process in itself, said that since the ALRC was established, its consultation 
was ‘committed to the idea of the sovereignty of the people’.297 
3.4 Promoting the Commission 
 
A final purpose of consultation is to promote a LRC and its profile or role in the 
law making process. This purpose was of the least importance for 
interviewees and was mentioned by only a few of them, almost all of whom 
were Australian. One aspect of this purpose is rooted deeply in the ALRC’s 
history and was an important reason for the Australian Commission consulting 
so broadly. There was a change of Government shortly after the ALRC was 
established and there were some concerns about the institutional security of 
the Commission. Widespread consultation was done to secure the ALRC’s 
profile and a place in the Government framework. This aspect is of less 
                                            
295 This was in response to a suggestion by Simon Gardner that the LC might view itself ‘as 
an organ of participatory democracy’ (S Gardner 'Reiterating the Criminal Code' (1992) 55 
MLR 839, 845-846). See also North 'Law Reform: Processes and Problems' 340 who notes 
this purpose with a great deal of scepticism. 
296 Interview with Professor David Weisbrot (Sydney 9 August 2000). 
297 Interview with Justice Michael Kirby (Sydney 11 August 2000). 
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significance today because although the ALRC has experienced some budget 
reductions in recent years,298 abolition of the Commission is very unlikely. 
 
Another aspect of this purpose is that consultation may be done to maintain 
and build good will, support and interest amongst the networks of ALRC 
supporters and potential consultees. A few Australian interviewees realised 
that these relationships and networks are very important because the 
Commission relies on consultees giving their expertise without charge. A final 
aspect is that consultation is done also just to raise the Commission’s profile 
or as one interviewee said: ‘to fly the Law Reform Commission’s flag’. 
Maintaining this profile is important because consultees are more interested in 
working with respected and high profile organisations. 
 
4. CONCLUSION 
 
This chapter considered the most important part of the consultation process: 
its purposes. The reasons that interviewees identified for consulting were 
grouped into four broad categories: to produce better reports, to improve the 
reception of reports, for principled reasons, and to promote the relevant 
Commission. The first two purposes were endorsed very strongly by 
interviewees whereas reasons of principle and particularly the goal of 
promoting a Commission were seen as substantially less important. 
 
                                            
298 The Commission currently has its lowest staffing level since 1983 (Attorney-General's 
Department Portfolio Budget Statements 2003-2004 (available at 
http://www.law.gov.au/www/budgetHome.nsf/csmAttachments/Part-C19-ALRC-11-may-V5-
doc/$file/Part+C19+ALRC+11+may+V5.doc) 383). 
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Perhaps principled reasons for consulting were not valued as much as other 
purposes because of funding issues. Both Commissions operate with only 
limited financial resources and so will prioritise the consultation that gives 
them the greatest return. Their primary goal is to produce high quality reports 
that are likely to be implemented so consultation that would only achieve other 
goals such as promoting participation in law making is less of a priority. This is 
consistent with interviewee comments that in an ideal world, consultation 
would be extremely broad and inclusive but that a lack of resources made this 
impractical. Consultation done to promote a Commission is also probably of 
limited importance today partly due to the political circumstances of the two 
Commissions. Most of the comments on this purpose were in the context of 
the ALRC’s early years when there was some doubt over its institutional 
future. Today, neither institution is in real danger of being abolished outright 
so consulting to maintain your profile is of less importance.  
 
These four categories of purpose were chosen because they reflect how 
interviewees viewed their reasons for consulting. However, it is possible to 
think more broadly about why the Commissions consult and consider how 
consultation, like other legal processes, can serve a number of different 
functions. In particular, consultation can be done to achieve instrumental 
goals, for symbolic reasons or be motivated by political goals.299 The 
categorisation by interviewees and this wider classification correlate closely. 
The goal of consultation in helping a Commission to produce a better report 
through gathering information and asking for advice is an instrumental one. 
                                            
299 See Chapter 2. 
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However, consultation is also done for symbolic reasons, which interviewees 
identified in their category of consulting for reasons of principle. Finally, there 
is a political function in consultation that interviewees dealt with when 
discussing how it can improve the reception that a report receives from 
stakeholders and Government. Another political aspect of consultation is the 
fourth category mentioned above of promoting the Commission. So drawing 
on the four categories that emerged from the interviews, it is possible to think 
more broadly about the functions that consultation serves. 
 
One complication worth noting is that there may be a number of motivations 
that drive a consultation exercise. For example, Justice Kirby said in relation 
to the ALRC’s consultation in its early days: 
 
‘It was all part of this business of not only of assembling data, but of 
putting the LRC on the map. It is very important that you understand 
that this was not purely symbolic, but it was partly symbolic. And that it 
was not purely data gathering, but it was partly data gathering.’300 
 
Sometimes this mixture of motives seemed to be occurring subconsciously 
and this was apparent in the way that the interviewees as a whole discussed 
the purposes of consultation. It was common for a number of reasons to be 
lumped together as driving a consultation exercise. This may also reflect the 
lack of analysis by the Commissions as to why they are consulting. 
 
                                            
300 Interview with Justice Michael Kirby (Sydney 11 August 2000). 
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From a comparative perspective, both the LC and the ALRC endorsed similar 
purposes of consultation with interviewees from both jurisdictions mentioning 
all of the purposes above and most of their different aspects. There were, 
however, some significant differences, particularly in the degree of emphasis 
given to particular purposes. As has already been noted, there was strong 
support from both jurisdictions for consultation being done to improve the 
quality of the Commissions’ reports. However, this was probably of more 
importance to interviewees from the LC. This is the starting point of the 
English Commission’s expert model of consultation. Its strong emphasis on 
the importance of gathering relevant information and tapping expertise to 
produce a better report means that the Commission is particularly interested 
in consulting with experts.  
 
This focus is natural given the topics that the LC considers. The more 
technical and legal projects have fewer issues that are socially and politically 
controversial, so consultation for political and other objectives is less 
essential. This allows the LC’s consultation to be focused more on the goal of 
producing high quality reports. Consulting to produce a better report is still a 
very important purpose of consultation for the ALRC as well but its exercise is 
also driven strongly by other political and principled purposes. Perhaps this 
serves to divide its attention and not make the goal of producing a better 
report as prominent as it is for the LC. 
 
Interviewees from both the LC and the ALRC also strongly endorsed the goal 
of improving the reception that a report receives from Government, 
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stakeholders and others. But again, there was a difference in emphasis and 
this purpose was of greater importance for interviewees from the ALRC. They 
mentioned, in particular, the value of consulting people to avoid opposition 
and to add credibility to recommendations. This is the start of the ALRC’s 
inclusive model of consultation as these political goals mean that it seeks to 
consult widely and include as many stakeholders as possible. There are two 
influences driving the importance attached to this purpose of consultation. The 
first is the more social topics that the ALRC considers. Because they can 
involve more controversial issues and are of interest to a wider group of 
people, there is a greater chance that the Commission’s reports may 
encounter opposition from stakeholders and others. Therefore it is important 
to consult broadly and include as many of these interests as possible. The 
second influence is Australia’s federal political system, which creates a 
specific need to consult nationally and involve consultees from around the 
country.  
 
There was less unity from the LC and the ALRC on the remaining two 
purposes of consultation as they were emphasised significantly more by 
interviewees from the Australian Commission. Consulting to promote the 
Commission was more important for the ALRC partly because, as noted 
above, its institutional future was in some doubt in its very early years. The 
ALRC bias is based on a couple of interviewees referring to these initial 
concerns. The LC’s future does not seem to have been challenged in the 
same way so these purposes were less important. 
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Consulting for principled purposes was also more important for the ALRC 
although the reasons for this are more complex. The first is the influence that 
the ALRC’s history has on its consultation. Since the Australian Commission’s 
inception, it has focused particularly on involving people in its work and this is 
seen in the ALRC’s inclusive model of consultation today. The most significant 
feature of the Commission’s history is the enormous impact that Justice Kirby 
had as the first Chairman. The current President, Professor David Weisbrot, 
noted Justice Kirby’s ethos that law reform should be a public process and 
allow for community involvement.301 The second reason is that the ALRC 
considers social topics while the LC has tended to deal with more legal 
issues. When dealing with issues that are more controversial and more likely 
to have an impact on the wider community, the principled motivations of 
allowing people affected by the decision to participate in the process become 
more important.  
 
A third more speculative reason, based on an assessment of interviewees, is 
that generally those people from the ALRC were a little more idealistic than 
the LC interviewees and attached greater value to consultation as a principled 
process. This is probably linked with the first reason in that there is a culture 
of consulting for principled reasons and this attracts people whose views are 
consistent with that institutional culture. Despite a greater emphasis by the 
ALRC on the principled purposes of consultation, it is important to see the 
Commission’s exercise in context. It does give weight to principled motivations 
but the primary purposes of its consultation exercise are still the more 
                                            
301 Interview with Professor David Weisbrot (Sydney 9 August 2000). 
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practical goals of improving the quality of recommendations and the reception 
that a report receives. 
 
This comparison also yields some differences in approach that can be viewed 
in a wider context. Both Commissions consult instrumentally and arguably this 
is the primary function of consultation at both the LC and the ALRC. There are 
other goals, but this is the most important, and this is particularly so at the LC. 
Political consultation is the next most significant function of the exercise. Both 
Commissions regard this as an important part of the process, although the 
ALRC probably gives it more weight than the LC. Finally, the ALRC also 
consults symbolically although it does not attach as much weight to this 
function of consultation as the other functions. 
 
When looking at the two Commissions as a whole, some trends have started 
already to emerge. The purposes of consultation set the framework for the 
exercise that follows and already it is possible to see the expert model of the 
LC and the inclusive model of the ALRC taking shape. The LC, although 
endorsing other purposes, places more emphasis than the ALRC on trying to 
improve the quality of its reports. To do this, it is important to gather as much 
useful information and receive as much advice on reform options as possible. 
Experts with their experience, knowledge and skill are well placed to assist the 
LC in this way so it is natural for the Commission to be particularly interested 
in their views. The ALRC’s inclusive model also starts to take shape when 
considering its purposes of consultation. Although the Australian Commission 
has other goals for its exercise such as producing better reports, it does place 
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more emphasis than the LC on getting its consultation to involve as many 
stakeholders and others as possible in the process. It does this for political 
reasons such as reducing opposition to a report or adding credibility to 
recommendations. But it also cites principled reasons for involving people 
such as giving consultees a chance to contribute to the decision making 
process. Again, it is natural for the ALRC to adopt a more inclusive approach 
to consultation if these are the goals that are set for the exercise. 
 
A final issue is the suggestion that both Commissions be very clear about why 
they are consulting. It is surprising that more thought does not go into this 
given the central role that the purposes of consultation play. Certainly it seems 
that this issue is not one that is really discussed or analysed at either 
Commission. Further, neither Commission has articulated clearly an 
institutional view on why consultation is done as staff and Commissioners 
interviewed were not aware of such a position. This chapter has already 
considered how this situation came about, but what implications does it have? 
 
The most obvious implication is that consultation may not be as effective and 
efficient as it could be. Different goals call for different consultation 
exercises.302 A lack of thought at that initial stage can mean that efforts are 
misdirected or wasted because they are not focused on achieving the goals 
that the Commission has or should have for its consultation. It is difficult to 
quantify what impact this lack of clarity in the purposes of consultation has on 
                                            
302 North 'Law Reform: Processes and Problems' 340. As he argues: ‘… consultation 
designed to satisfy a desire for involvement in the law reform process as part of the citizen’s 
democratic rights is likely to be very different in kind from that whose prime purpose is the first 
one touched upon, namely the gathering of factual evidence.’  
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the two Commissions. It would depend on the LC and the ALRC reviewing 
their current practice and determining the extent to which that accords with the 
goals they have for their consultation. It is accepted that there may be only 
limited disparity between the two as it appears that the consultation process of 
both Commissions is generally consistent with the purposes identified by 
interviewees.303 However, it is suggested that despite this apparent 
correlation, being clearer on why a consultation exercise is conducted is still 
very likely to improve how the Commissions consult by more closely 
connecting the purposes of consultation with the methods that follow.  
 
A second implication of the lack of thought about the reasons for consulting, 
and the accompanying lack of an institutional view, is that personal beliefs 
become more important in deciding why to consult. Even if the planning of a 
consultation exercise included extensive consideration of the purposes to be 
achieved, those eventually decided upon may not be the purposes that the 
Commissions would want achieved. The interviews revealed that people 
sometimes have very different views about consultation. Some were 
committed strongly in principle to consultation and they would endorse the 
principled purposes often. Others, who were less idealistic and considered 
themselves more practical, tended to focus more on the goals of producing 
good recommendations and convincing Government to enact them. The 
                                            
303 One counter-example might be the ALRC and any consultation it does to promote the 
Commission and secure its institutional future. This was one of the main reasons why Justice 
Kirby consulted so broadly using public hearings and the media. But this purpose is virtually a 
non-issue today with only two interviewees seeing it as having a contemporary relevance. A 
failure of the ALRC to analyse its purposes may mean that consultation that was initially 
essential to achieve the institutional security of the Commission continues today despite this 
purpose no longer being important. 
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danger is that the greater influence given over to personal factors can make a 
Commission’s consultation incompatible with the organisation’s values over 
time. It is also likely, with such a wide variation of views, that consultation will 
be approached in an ad hoc fashion with the purposes of the exercise being 
determined simply by who is in charge of a project. 
 
It is therefore suggested that the Commissions improve their consultation by 
being clearer on why they are consulting. A two stage process is proposed 
and this is practical for both Commissions because they have already adopted 
a similar approach when deciding who should be invited to respond to 
consultation documents (see Chapter 6). The first stage is for both 
Commissions to articulate and endorse a general set of purposes of 
consultation. This would enable staff and Commissioners to be clear on why 
consultation is done and provide a common starting point in approaching the 
exercise. Interviews revealed that this is especially important for people as 
they begin working at the Commissions, and particularly for Commissioners, 
as they are responsible for running the consultation exercise.  
 
Each project is, of course, different though and has its own needs so the 
purposes of consultation adopted for a particular project might be adjusted 
with new purposes added and others de-emphasised. This probably happens 
to some extent already, but given the importance of the Commissions’ 
consultation, it should not be left to chance. One factor discussed above that 
might prompt some adjustment of the purposes of consultation is the extent to 
which a project is regarded as being more legal or more social in character. 
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Other issues that might prompt tailoring of consultation for a particular project 
include the resources available for the exercise or the needs of the particular 
Government Department who will receive the report. A Commission’s 
institutional set of purposes is not intended to be a rigid directive as to why 
consultation is done. Instead it is a flexible framework that ensures both some 
consistency in a Commission’s approach and provides guidance for those 
people actually having to do the consultation. 
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1. INTRODUCTION 
 
This chapter describes how the LC and the ALRC consult during their projects 
and tracks how a typical exercise unfolds. This includes who is consulted and 
the techniques that the Commissions use to involve them. A central theme of 
this chapter is the ways in which the consultation processes of the two 
Commissions differ and why. In particular, the contrast between the LC’s 
expert model of consultation and the ALRC’s inclusive model is developed 
further. One of the main differences between the two Commissions is that the 
ALRC tends to have more consultation steps in its process. For this reason, 
parts of this chapter have a particularly Australian focus. This chapter also 
evaluates the effectiveness of different methods of consultation and different 
groups of consultees. 
 
2. OVERVIEW 
 
Before analysing the LC’s and the ALRC’s consultation in detail, it is worth 
briefly outlining how each Commission approaches a 
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project.304 This will show how consultation contributes to the work of the 
Commissions and also give an overview of how the consultation process as a 
whole fits together. Each project is different though so this discussion seeks 
only to describe what is typical for the LC and the ALRC.  
 
The LC’s working method has fewer steps than the ALRC’s.305 It begins either 
when a topic is selected from the Commission’s Programme or when the 
Government refers it to the Commission (see Chapter 8). The project may fall 
neatly within the expertise of one of the LC’s teams or it may have to be 
assigned to the most appropriate one. An intensive research exercise starts 
the project and this will include some preliminary informal consultation. The 
LC then begins writing a consultation paper that it sends out to a wide range 
of people, a list of whom it is also compiling. Once the consultation paper is 
finished, the LC’s collegial nature means that this document, like any of the 
Commission’s publications, must be approved by all five Commissioners. This 
approved document is then sent out to those on the list of consultees. 
 
People and organisations then respond to this consultation paper and their 
submissions are processed and analysed. This is the principal step in the 
Commission’s process, although other more informal consultation is also 
                                            
304 Neither Commission’s legislation gives any real guidance as to how their consultation 
exercise should be approached. The Law Commissions Act 1965 (UK) is silent on the issue 
other than permitting the gathering of information on overseas legal systems (s3(1)(f)). 
Section 38 of the Australian Law Reform Commission Act 1996 (Cth) is less helpful saying 
only that the Commission ‘may inform itself in any way it thinks fit.’ 
305 For other recent descriptions of how the LC consults, see M Arden 'The Work of the Law 
Commission' (2000) 53 Current Legal Problems 559, 564-5 and H Brooke 'The Role of the 
Law Commission in Simplifying Statute Law' (1995) 16 Statute Law Review 1, 2-3. For more 
historical descriptions, see for example, L Scarman and NS Marsh 'Law Reform in the 
Commonwealth' in Law in the Commonwealth: Occasional Papers, 4th Commonwealth Law 
Conference (National New Delhi 1971) and RT Oerton A Lament for the Law Commission 
(Countrywise Press Chichester 1987) 61-73. 
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occurring at this time in the shape of correspondence, telephone calls, 
meetings and perhaps seminars. This informal consultation continues until the 
report is finalised, as does the Commission’s legal and other research. The 
LC takes the results of its consultation exercise, as well as the findings from 
its research, and writes what is called a ‘policy paper’. This internal document 
shortly outlines the intended view and is produced so that the Commission 
can check that the policy chosen is acceptable before writing the final report. 
Once the five Commissioners approve the policy paper, the LC then sets 
about writing its report. At the same time, it usually306 instructs Parliamentary 
Counsel to draft the Bill to accompany the report.307 The LC then proceeds 
along ‘two parallel tracks’ of working on the report and advising on the draft 
Bill. Both processes feed into the other as one interviewee remarked: ‘… you 
have to write the report with one eye on the Bill.’ Once completed, the report 
and the Bill are approved by the five Commissioners and then presented to 
the Government. 
 
The ALRC’s approach to reform is more elaborate, particularly because of its 
additional consultation exercises.308 A project begins when a topic is referred 
to the Commission by the Attorney-General. The Commission then delegates 
the project to a smaller division (made up of a limited number of 
Commissioners and staff), which is empowered to report on behalf of the 
                                            
306 Not all reports are accompanied by a draft Bill. For a discussion of recent trends on this 
issue, see J Halliday Quinquennial Review of the Law Commission (March 2003, available at 
http://www.dca.gov.uk/majrep/lawcom/halliday.htm). 
307 Although Parliamentary Counsel may have been involved already, depending on the 
approach taken by the individuals working on the project (see below). 
308 For another overview of the ALRC’s methodology, see House of Representatives Standing 
Committee on Legal and Constitutional Affairs Law Reform: The Challenge Continues 
(Australian Government Publishing Service Canberra 1994) 19-21. 
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ALRC. A timetable for both the Commission’s consultation and research is 
discussed and decided upon. The project is then publicly launched and a 
mailing list of consultees is compiled. At the same time, the Commission also 
appoints a group of honorary consultants. This mailing list continues to grow 
throughout a project but once most consultees have been added, a letter is 
sent out further announcing the project. Legal research and informal 
consultation are also taking place during this process. These efforts lead to 
the publication of at least one consultation document although the Australian 
Commission usually issues two such papers and sometimes even more. The 
ALRC has a number of different formats for these publications ranging from 
very open documents that seek a wide range of ideas to more detailed papers 
asking for comment on specific proposals. These consultation documents 
must be approved by the Commission, or the division constituted to consider 
the project.  
 
These consultation documents prompt written responses from consultees but 
they are also used more generally in a series of broader consultations that the 
ALRC conducts in different parts of Australia. The Commission commonly 
holds public hearings in all or most States as well as more private and 
informal meetings with different consultees. Informal consultation occurs 
throughout a typical ALRC project, as does the traditional legal research, 
perhaps even supplemented by wider social or economic research as well. 
The results of these consultation exercises, along with the Commission’s 
research, are brought together and incorporated into the ALRC’s final report. 
In its earlier days, the Australian Commission usually attached draft legislation 
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to its reports but this practice was discontinued in the early 1990s.309 The final 
report, once approved by the Commission or the division, is then presented to 
the Attorney-General. 
 
The remainder of this chapter explores the consultation process of both 
Commissions in detail. Some sort of chronological order is attempted to show 
how a project unfolds and an effort is made also to isolate and 
compartmentalise the different steps in the process. However, while this is 
useful for present purposes, it is acknowledged that the reality of the exercise 
conducted by the LC and the ALRC is more complex. Consultation is a fluid 
and dynamic process where some steps can merge into others, occur at 
different times or sometimes be omitted altogether. 
 
3. TAILORING CONSULTATION 
 
There were a few concerns expressed by some senior and experienced 
interviewees that the ALRC did not approach its consultation exercise with 
enough flexibility during the early 1990s. The needs of the particular project 
were given insufficient consideration and the methods of consultation 
employed were rigid and formulaic rather than tailored to the topic. This is 
linked with what interviewees described as the ‘Kirby method’ of consultation. 
This method has an inclusive philosophy and favours very broad based 
consultation accompanied by widespread publicity. It also involves public 
                                            
309 Reasons suggested for this include the cost of producing draft legislation given the risk of 
the proposals not being accepted by the Government, and the desire to avoid duplication of 
effort with Parliamentary Counsel’s Office (Halliday Quinquennial Review of the Law 
Commission Annex 5). These reasons were also confirmed by a couple of interviewees. 
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hearings and other meetings in every State and Territory in addition to the 
standard consultation documents used by other Commissions. The concern 
was that the ‘Kirby method’ of consultation was being employed without a lot 
of thought as to whether it was the best way to approach each project. One 
interviewee described the ALRC’s approach as ‘you issue a Discussion 
Paper, then you go and see everywhere in Australia whether there is anyone 
there or not…’. 
 
Although there still may be remnants of this approach, after the early 1990s, 
this started to change and consultation began to be tailored more to needs of 
each particular project. Today, the ALRC’s consultation approach is more 
flexible and responsive to what a project demands. A consultation plan is 
written for each project and the exercise will vary depending on factors such 
as the nature of the topic and the timeframe available to consult before the 
report is due. The ‘Kirby method’ is still a strong reference point but the 
Commission no longer simply ‘follows a template’. One result of this shift is 
that the ALRC may not use all of its usual consultation methods.  
 
It is most likely that this shift in approach was triggered by changes in 
personnel. During the early 1990s, it was suggested by some interviewees 
that the ALRC was run by a number of long term staff, some of whom had 
become entrenched in how they worked. The Commission had become a bit 
stagnant. However, some of these staff left and new people with new ideas 
arrived. The appointment of Alan Rose as President was also seen by 
 - 196 - 
CHAPTER 6: THE PROCESS OF CONSULTATION 
interviewees to have brought a new approach to how the ALRC conducted its 
work. 
 
Another factor that contributed to this greater tailoring in approach was 
increased time and budget constraints. This meant that the ALRC became 
more focused on doing only that consultation that was going to be directly 
useful in writing a better quality report. By contrast, another relevant factor 
was the extra funding that the Multiculturalism project received. These 
additional resources made new and different consultation possible so the 
ALRC employed a range of different strategies beyond the usual written 
submissions and public hearings. Many of these new strategies were 
successful and so were employed in other projects, even when funding was 
tighter. 
 
A major impact of failing to tailor consultation to a project that was evident in 
the early 1990s was that two key issues of a consultation exercise, who 
should be consulted and how they should be involved, were approached in 
the wrong order. The most effective way to consult is to decide who should be 
consulted first, and then based on that target audience, select the methods of 
consultation that will enable effective communication with those targeted. 
Consulting the other way around, that is, choosing methods before knowing 
who should be consulted, raises the danger of the exercise being 
inappropriate and ineffective. It is interesting to note that it was the rigid 
adoption of the ‘Kirby method’ that caused this problem because Justice 
Kirby’s approach was driven by an emphasis on who should be consulted 
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rather than techniques. When developing his method, he first identified his 
targeted consultees before then deciding on the best way to involve them. His 
different techniques of consultation were about ‘extending the ambit of the 
dialogue’ to different groups.  
 
The LC was not subject to the same criticism by its interviewees. A few 
suggested that consultation was simply done as it had always been before, 
but on the whole, this was not an issue for English interviewees. This is 
probably because although the English Commission has a standard method 
that is nearly always followed, it is not as dogmatic in its approach as the 
ALRC was at one time. Perhaps also the LC’s standard approach is less 
elaborate so there are not a number of different consultation stages that may 
or may not be useful for particular projects. 
 
4. PROJECT LAUNCH 
 
The first step in the ALRC’s consultation process is to announce publicly that 
it has been referred a project. This is done by issuing a press release and 
calling for submissions or expressions of interest. Usually this has only 
attracted a limited amount of interest from potential consultees. By contrast, 
only occasionally does the LC issue a press release to announce it is 
beginning one of its projects. In relation to work done under its Programme, 
this is probably because there is no clear point at which it officially starts its 
work. A press release is issued, however, when one of the LC’s Programmes 
is announced. 
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5. LISTS OF CONSULTEES 
 
An early stage in the consultation process is deciding whom to consult. Both 
Commissions generate a list of consultees for each project, although they do 
this at different times. For the ALRC, it is the first major step in its 
consultation. However, this initial list of consultees is continually refined 
throughout a project as it is added to at each step of the ALRC’s consultation 
exercise. The LC’s list of consultees is compiled primarily for use with its 
consultation paper and so is drafted at a later stage when the paper is starting 
to take shape. This is probably because the publication of its consultation 
paper is the only major step in the LC’s process that draws on such a list. For 
this reason also, the English Commission’s list of consultees is also less of a 
working document as it is not refined by multiple consultation exercises in the 
same project. 
5.1 General Lists 
 
Despite the difference in timing, the process that the two Commissions go 
through in generating their lists of consultees is quite similar. Both start with a 
general list of people who receive all of the publications that the Commissions 
produce. The LC’s ‘core list’ has a membership of about one hundred who are 
mainly the ‘legal establishment’ or those with a particular interest in the LC or 
law reform. This list includes a large number of judges, former 
Commissioners, Government Ministers and Departments, Law Societies, the 
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Bar Council, the Society of Legal Scholars,310 Parliament and some overseas 
LRCs and Governments. Interestingly, there are very few practitioners. The 
LC then has a second group of general lists, one for each LC team. Everyone 
on a ‘team list’ receives the publications produced by that group. These lists 
are compiled along similar lines to the core list with the additional criteria that 
the consultee is interested or has expertise in the jurisdiction of that team. 
 
The ALRC has only one general list of consultees: its corporate mailing list. Its 
system is less formalised than the LC’s as not all of the Australian 
interviewees were aware that such a list existed. Its membership is around 
three hundred and includes the Federal Attorney-General, Federal 
Government Departments, State and Territory Governments, judges, other 
LRCs, former Commissioners and legal bodies such as the Law Council, Law 
Societies and Bar Associations.  
 
These general lists of the two Commissions have relatively constant 
memberships although they are kept under review. Depending on their 
contribution and interest, people have been added to the general lists and 
also sometimes removed.311 Interestingly, a few interviewees noted that many 
of these consultees are there only ‘as a matter of courtesy’ or because they 
are ‘must haves’. The senior judiciary was cited as an example. This reveals 
one of the Commissions’ purposes in this part of their consultation because 
some of these consultees are not expected to respond. However, they must 
                                            
310 Previously known as the Society of Public Teachers of Law. 
311 The Australian Commission conducted such a review last year and expanded the number 
of people and organisations who receive its publications (ALRC Annual Report 2002-2003 
(Report No 97, 2003) 24). 
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be involved in the process because omitting them is likely to offend and cause 
problems for a Commission proposing reform, particularly given the political 
influence that many of these consultees have. 
 
The LC’s general lists are more formalised than the ALRC’s and they seem to 
play a more central role in how that Commission approaches the issue of 
whom to consult. When LC interviewees were asked ‘Whom do you consult?’, 
they usually responded by discussing how the core and team lists operated. 
By contrast, ALRC interviewees did not identify the Commissions’ corporate 
mailing list as having a central role in the consultation process and instead 
discussed how the Australian Commission compiles a substantially new list for 
each project.  
 
The major reason for this difference in approach is that the ALRC is more of a 
generalist reform body than the LC. The English Commission undertakes 
projects in four established areas of law and takes advantage of this to 
develop a comprehensive set of team lists based on this experience. This 
saves time and ensures that, as the lists are refined over the years, the 
Commission reaches all those consultees with an interest or expertise in the 
area. The ALRC has generally not had the advantage of continuity in the 
projects it investigates and so using general lists applicable to all or a number 
of projects can be difficult. But this different role that the general lists of 
consultees play cannot be attributed only to this institutional difference. A 
second reason is that the LC manages its consultee lists more effectively. 
Nearly every LC interviewee knew how the core and team lists functioned and 
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the important role that these lists play in working out who should be consulted. 
By contrast, the ALRC is not as organised as the English Commission in this 
regard, which is evidenced by the interviewee uncertainty about the existence 
of a corporate mailing list. Although it is more difficult for the more generalist 
ALRC, there may be opportunities for time and cost savings through the 
increased use of a general list of consultees applicable to all projects.312  
5.2 Project Specific Lists 
5.2.1 Compiling the List 
 
Having considered the general lists of consultees, both Commissions then 
add other people or groups who are relevant only to the particular project. 
This is obviously the more difficult part of deciding whom to consult because 
the Commissions must decide not only what sort of consultees they want, but 
they also have to find them. Interviewees from both Commissions made it 
clear that they welcome anyone who wishes to contribute to the process. 
However, it was also clear that they were seeking consultees with particular 
qualities. 
 
LC interviewees were more discerning than those from the ALRC about whom 
they wanted to consult. One possible reason for this is that the Australian 
Commission is more of a generalist body. Because it knows less about the 
area of law being considered and who should be consulted, it has to work 
harder to identify its consultees. This helps explain the effort that the ALRC 
                                            
312 The ALRC may already be taking some steps in this direction as part of this review (ibid). 
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puts into the continuous revision of its consultee list during a project. It may 
also be one of the reasons why the ALRC consults so widely. It cannot have 
the confidence of the LC with its experience in the relevant field of law, so it 
must consult more widely. A LC team, on the other hand, has already 
consulted in the field on earlier projects and so can afford to be more 
selective. A more influential reason, however, for the LC being more 
discerning is the differing consultation philosophies of the two Commissions. 
The ALRC has always had a very inclusive attitude to consultation that began 
under Justice Kirby who sought ‘to take consultation to a wider group of the 
community and ultimately to the community as a whole.’ 
 
The main criterion applied by LC interviewees was whether the consultee had 
expertise that the Commission would find useful in formulating its 
recommendations. A number of different factors determine the usefulness of a 
consultee. One factor is the subject matter that the project considers. The 
most common example given by LC interviewees was that ordinary lay people 
find it difficult to contribute usefully on legal and technical subjects. It is 
generally only consultation with lawyers that helps the Commission draft 
reform proposals in these sorts of projects. Another influence on consultation 
is the personal views of the people actually conducting the exercise. Their 
perception of who would be useful to consult affects whom they seek to 
involve in the process. Finally, also relevant is the likelihood that consultees 
will want to contribute to a consultation exercise; consultees who do not 
respond do not help the Commission. By contrast, ALRC interviewees did not 
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specifically talk about seeking out useful consultees. It seems it was assumed 
that a broad consultation exercise would produce the necessary expertise.  
 
Another criterion identified, this time by interviewees from both Commissions, 
was whether a consultee’s interests were affected. It was thought to be 
important to have the points of view of all stakeholders represented. A final 
consideration was whether consulting a particular person or organisation 
would add credibility to the final report. These criteria guide the Commissions 
when adding to their lists but they are not strictly applied. Both sets of 
interviewees said that they were generous in adding names and would usually 
include people who expressed interest in being involved. 
 
This discussion about who to add to a list of consultees implicitly raises the 
issue of the purposes of consultation. The qualities that a Commission seeks 
in its consultees are influenced by the purposes it hopes to achieve by 
consulting them. Perhaps a broad generalisation can be made about the 
purposes involved in the two steps just described that the Commissions take 
to compile a list of consultees. The construction of the initial general lists is 
motivated by more political considerations such as avoiding opposition and 
adding credibility to reports. However, as the list becomes more tailored to the 
particular project, there is a shift in purpose and the goals of gathering 
information and improving on recommendations become more important. This 
generalisation holds roughly true for the LC although the position with the 
ALRC is less clear because its interviewees tended to emphasise the 
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importance of reaching as many consultees as possible rather than consulting 
those that are useful. 
 
Having decided what type of people and organisations should be consulted, it 
is then necessary to find them. The most common way that potential 
consultees are identified is through the personal contacts of Commissioners 
or staff. Sometimes these contacts are friends and other times a relationship 
has been created through previous projects. It can also hinge on chance. One 
former LC Commissioner tells the story of how an important consultee 
became involved in a project through a social game of squash. It is easy to 
criticise the Commissions for consulting those to whom they are close. It can 
raise concerns about the integrity of the consultation exercise and this is 
something of which the Commissions are conscious, and need to continue to 
be. However, convincing people to give their time and expertise without 
charge is difficult. So it is both legitimate and important that the Commissions 
use these contacts to persuade people to contribute to the law reform 
process. This is why both sets of interviewees favoured having 
Commissioners from different parts of the profession as it increased the 
number of contacts on which their Commission could call. 
 
A second way that consultees are found is through referrals from other 
consultees. Because the people or organisations being consulted generally 
have a lot of experience in the area, they often know of others who would be 
useful to involve. Peak interest groups (those who represent a number of 
interest groups) are valuable in this way. Referrals can also be sought more 
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formally. Some consultees such as Government Departments have their own 
list of people and organisations that they consult. Both Commissions 
incorporate these contacts into their own lists, partly because they want to be 
sure they consult everyone from whom the Government wants to hear. 
Consultees are also identified by conducting research into the area, or 
because they contact the Commissions expressing an interest. Old lists of 
contacts from previous projects are also useful. A final way for the ALRC to 
identify consultees is to look at the terms of reference. It usually states who 
should be consulted although this is generally not helpful as the only 
consultees listed are the obvious ones.  
5.2.2 Membership of List 
 
The next question is whom did the LC and the ALRC identify and include on 
their list of consultees. Those on the LC’s core list and the ALRC’s corporate 
mailing list have already been mentioned so this discussion is in addition to 
those consultees. Who is targeted for consultation in each project will vary 
depending on the topic so it is not useful to talk other than in generalisations. 
Some categories of consultees mentioned by interviewees from both 
Commissions are judges, legal practitioners and legal academics. Legal 
interest groups are another category, in addition to the Law Societies and Bar 
Associations already included on the more general lists. Non-legal interest 
groups and industry groups are common as are Government Departments 
and relevant non-legal professionals.  
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A category of consultee on which the Commissions diverge is the general 
public. Although only a generalisation, the ALRC’s inclusive model of 
consultation means that it tends to be more interested in consulting this group 
of people than the LC.313 In fact, ‘broad based consultation in developing 
recommendations for reform’ is one of three goals that the ALRC includes in 
its Corporate Plan.314 Efforts to involve the general public in law reform are a 
very strong part of the ALRC’s culture and have been since its inception. 
Although not excluded from the process, the English Commission is less 
focused on consulting the general public. Professor Andrew Burrows, a former 
LC Commissioner, said of the Commission’s process: ‘But what it was 
certainly not was an appeal to the public at large. It did not stop the public at 
large actually responding but there was no attempt in the consultation 
exercise really to get lay opinion.’315 This is a reflection of the LC’s expert 
model of consultation. Members of the public are not thought to have the 
expertise needed to contribute meaningfully on the topics that the LC 
considers and so are not sought out in the consultation process. 
 
The different weight given to consulting ordinary citizens is partly due to the 
LC and the ALRC doing different sorts of projects. The LC’s topics are 
generally more legal and less accessible to non lawyers so it is 
understandable that involving members of the general public is less of a 
priority. But this is only part of the answer. Also relevant is the ALRC’s more 
                                            
313 WH Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
(Juriliber Edmonton 1986). 
314 ALRC 'Corporate Plan 2002 - 2005' (2002, available at 
http://www.alrc.gov.au/about/corpplan.htm). 
315 Interview with Professor Andrew Burrows (6 December 1999, Oxford). See also M Zander 
The Law-Making Process (5th edn Butterworths London 1999) 449, although contrast LC 
Annual Report 1965-1966 (Law Com No 4, 1966) 26. 
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inclusive consultation philosophy. Justice Kirby ‘didn’t believe that lawyers or 
judges or officials or so called “informed people” had the monopoly on 
wisdom’316 and so he sought to include ordinary Australians in his consultation 
exercises.317 His impact is still part of the ALRC culture today and helps 
explain why the Commission seeks to involve the wider community. 
 
As part of this inclusive consultation philosophy, the ALRC has a commitment 
to consulting the ‘client’ of a project.318 For example, in its Multiculturalism 
report it was thought to be ‘important for the Commission to encourage 
members of non-English speaking and other ethnic communities to contribute 
submissions to the inquiry because it is, to a large extent, about protecting 
their cultural rights.’319 It is not just a matter of involving those individuals and 
organisations who represent the particular interest, but actually giving ordinary 
people who are the project’s focus an opportunity to contribute. The ALRC 
also took special steps to provide consultation opportunities for children and 
the disabled in projects that considered their situation. Despite these efforts, 
there is still some criticism from within the ALRC that it fails to engage with 
ordinary Australians. 
 
The different approaches of the two Commissions are only generalisations 
and there are strong counter-examples. The LC’s Mental Incapacity project 
saw a substantial number of ordinary lay people consulted whereas in its 
                                            
316 Interview with Justice Michael Kirby (11 August 2000, Sydney). 
317 MD Kirby 'Law Reform in Australia' (1977) 25 Chitty's LJ 171, 173-174; MD Kirby 'Public 
Involvement: Yes, But How?' (1977) 5 Reform 8. See also ALRC Annual Report 1975 (Report 
No 3, 1975) 40-41. 
318 MD Kirby Reform the Law (Oxford University Press Melbourne 1983). 
319 ALRC Multiculturalism and the Law (Report No 57, 1992) 6. 
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Marine Insurance project, the ALRC did not actively seek to involve the wider 
community. The key difference in these projects is the extent to which they 
were regarded as legal and technical or social and political. The limited 
consultation conducted in the ALRC counter-example lends some support to 
the LC’s view that it is not useful to consult the public in highly technical 
projects. There may be some merit in this view, although the LC view makes a 
few assumptions that may not be correct or at least warrant careful 
consideration. 
 
The first assumption is that the LC’s topics raise predominantly legal issues 
and therefore are resolved best through consulting with experts and 
particularly legal experts rather than a wider group of consultees. It is true that 
the LC’s projects are more legal than the ALRC’s, however, many of them still 
raise significant policy issues. If this is so then perhaps a wider group of 
consultees can be of use and should be consulted. A couple of LC 
interviewees cautioned that the Commission needs to be conscious of when 
projects contain sufficient policy such that members of the general public 
could usefully be consulted.  
 
A related assumption is that the public cannot contribute usefully to 
formulating reform in certain areas because they lack the necessary ability or 
knowledge. Justice Kirby’s quote about the ‘monopoly of wisdom’ cautions 
against presupposing that there are a privileged few whose views are 
worthwhile. However, although some caution is needed, the LC’s assumption 
is probably right to the extent that responses of ordinary citizens in some 
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projects are less useful in an instrumental sense than those that come from 
people with legal training. Certainly, the contributions from members of the 
general public on very technical topics are not likely to be significant. This is 
consistent with the ALRC’s experience as a number of Australian interviewees 
queried the usefulness of their consultation with the wider community (see 
Chapter 7). Having said that, the lack of useful consultation with members of 
the public may be partly an issue of communication. Even technical projects 
deal with policy questions that ordinary citizens are capable of commenting 
on, so perhaps part of the problem is not clearly identifying these policy 
questions underpinning the law, and then consulting on them in an accessible 
manner. 
 
A third assumption made takes a very instrumental view of the process and 
concludes that only consultation which contributes meaningfully to the content 
of the project is worth doing. This is again a discussion about the purposes of 
consultation. There are purposes other than trying to produce a high quality 
report that may be worth pursuing. For example, there may be political value 
in consultation to neutralise opposition to the report and to improve its 
credibility, or symbolic reasons for consulting such as involving people so that 
they feel good about contributing to the reform process. The ALRC places 
greater weight than the LC on some of these other purposes, which is one 
reason why its consultation is more inclusive. It is for the LC to determine 
what purposes it wishes to achieve in its consultation but there may be 
particular projects when the Commission wishes to place more emphasis on 
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these sorts of goals and accordingly conduct a broader consultation exercise 
that includes the general public. 
 
Despite the different emphasis the two Commissions place on consulting the 
general public, interviewees from both countries were united on the difficulties 
in identifying and accessing this group of people.320 Critics may suggest that 
the LRCs are removed from the ‘person on the street’, but it is very difficult to 
find ordinary people to consult. Generally, individuals who are interested and 
would like to comment do not identify in a way that Commissions could know 
about. Accordingly, it is very difficult to identify members of the general public 
to include on these lists of consultees. As a general rule, all a Commission 
can do is make its consultation material visible and accessible and wait for 
members of the public to accept the invitation to consult. 
 
Interviewees discussed two other ways to categorise consultees that overlap 
with the groups already outlined. The first of these is minority groups. A 
number of ALRC interviewees said that the Australian Commission specifically 
targeted consultees from minority backgrounds321 such as Indigenous 
Australians, people with disabilities322 and people from non-English speaking 
                                            
320 See also Kirby 'Law Reform in Australia' 174; Kirby 'Public Involvement: Yes, But How?'; 
PM North 'Issues in Law Reform: An English Perspective' (paper presented at Law Reform 
Workshop, Law Foundation of New South Wales 1982) 3. This difficulty was also discussed in 
relation to a project at the ALRC’s Full Commission Meeting (ALRC Full Commission Meeting 
(17 November 2000, Sydney)). 
321 MD Kirby 'Reforming Law Reform: New Methods of Law Reform in Australia' (paper 
presented at United Kingdom National Committee on Comparative Law Colloquium on 
"Methods of Law Reform" September 1979) 32-35. 
322 See the ALRC’s recent Disability Strategy outlined in ALRC Annual Report 2002-2003 49-
52. 
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backgrounds.323 This sort of targeted consultation played a significant role in 
some of the ALRC’s work but it is not usually given this level of prominence in 
most projects.324 The LC did not seek out minority consultation specifically, 
although a couple of interviewees suggested this might take place if a project 
particularly raised this issue.325  
 
The second way to group consultees is by their geographical location. Both 
Commissions consult internationally as a rule and will put particular effort into 
overseas consultation if the project raises issues that are global. It seems that 
this is more a part of the culture at the LC than the ALRC. Comparative law is 
an historical strength of the English Commission and it has generally had a 
high level of expertise in this area. This is probably due to the Law 
Commissions Act 1965, which directs the LC to take account of overseas 
legal systems when recommending reform.326 The English Commission’s 
unique relationship with the Scottish Law Commission also means it does a lot 
of consultation with that nation. In addition to the LC consulting with its 
Scottish colleagues,327 the two British Commissions have at times done joint 
projects where they each consult within their jurisdiction and then draw on the 
other’s results. 
 
                                            
323 For examples, see ALRC Making Rights Count (Report No 79, 1996) 12 and ALRC The 
Coming of Age: New Aged Care Legislation for the Commonwealth (Report No 72, 1995) 7-8. 
See also Kirby Reform the Law 64-5. 
324 Compare with the New Zealand Law Commission. Section 5(2)(a) of the Law Commission 
Act 1985 (NZ) requires the Commission to ‘take into account te ao Maori (the Maori 
dimension)’. See also G Palmer Evaluation of the Law Commission (Chen & Palmer 
Wellington 2000) 123-127. 
325 Although note the LC’s more recent commitment to considering the particular needs of 
different groups when consulting (LC 'Equality and Diversity Action Statement' (September 
2003, available at http://www.lawcom.gov.uk/files/equality.pdf) 4). 
326 Law Commissions Act 1965 (UK), s3(1)(f). 
327 ibid, s3(4) requires the two Commissions to act in consultation with each other. 
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Geography is also an issue within each Commission’s jurisdiction. The 
majority of the LC’s consultees tend to be based in London or the South East 
of England. This is not a deliberate choice by the Commission; rather it is 
probably due to its quest for expertise. Because there is a concentration of 
experts based in London and the South East, the LC’s consultation is more 
likely to focus on these areas. However, it is clear that the English 
Commission does not seek specifically in its consultation to involve different 
parts of England and Wales. By contrast, the ALRC’s approach is to consult in 
a number of places around the country, including a programme of travel 
where different locations are actually visited. Usually this means at least some 
consultation in the capital of each State and Territory but it can also include 
some contact with those from regional areas (see below). This difference is 
primarily a function of the different constitutions of the two countries. England 
and Wales have a unitary system of Government while Australia is a 
federation, which makes truly national consultation more of an imperative.328 
 
A final overall assessment that can be made of who is targeted by the two 
Commissions is that they seek to consult a high proportion of lawyers. This 
varies depending on how legal the project is but the overall point remains and 
was acknowledged explicitly by a number of interviewees from both 
jurisdictions. This conclusion is particularly relevant to the LC whose list of 
consultees has been described by one former Commissioner as ‘heavily 
dominated’ by lawyers. A few interviewees from both organisations sought to 
explain this legal emphasis. The Commissions are legal organisations and 
                                            
328 As already noted, this may change with devolution in Wales and there may be an 
expectation in the future that the LC make specific efforts in each of its projects to consult in 
Wales. 
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they consider legal problems so it is logical to consult lawyers. Again, this 
raises the issue already discussed of whether it is possible to separate clearly 
projects that only raise legal issues from those with significant policy 
implications.  
 
Another influence on consultation that contributes to the emphasis on lawyers 
is the composition of the Commissions themselves. Apart from those who 
provide corporate support, the LC and the ALRC are led and staffed entirely 
by lawyers. This has a significant impact on who is consulted because of the 
central role that personal contacts play in targeting and reaching consultees. 
A lawyer is more likely to have professional networks within his or her own 
profession than in other circles, contributing to the legal emphasis in the lists 
of consultees. This is consistent with the complaint made by some LC 
interviewees that it was difficult to identify non-legal consultees. 
 
The number of people and organisations on each list of consultees varies 
depending on the subject matter of the project. Sometimes, it is difficult to find 
people who are interested in the topic. In general, the LC targets fewer people 
than the Australian Commission and its list usually includes between two and 
four hundred names. The ALRC’s list varies a lot more from three hundred 
consultees through to over a thousand depending on how interesting or 
controversial the topic is.  
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6. REACHING ADDITIONAL CONSULTEES 
 
Both Commissions put a great deal of effort into compiling their lists of 
consultees. But there are still people and organisations whom the LC and the 
ALRC would like to consult but have not been able to identify. This section 
discusses the steps that the Commissions take to try and find these potential 
consultees. These efforts fit differently into the two consultation processes. 
For the ALRC, the search for other people and organisations to supplement 
the consultee list is ongoing virtually throughout a project. This is probably 
because a typical ALRC consultation process has a number of major stages 
so improving the list of consultees throughout a project is useful as it can be 
fed into the consultation that follows. By contrast, the LC tends to compile its 
initial list and then seeks its additional consultees at around the same time. 
This is because the LC usually has only one major stage in its consultation 
exercise: its consultation paper. However, the process and its goals are 
roughly the same for both Commissions so they are considered here together. 
 
Publicity is the most important way that the LC and the ALRC seek to reach 
additional consultees. The central role of the media is acknowledged in the LC 
document, Notes for Law Commissioners:  
 
‘Publicity is the life blood of the Law Commission. Its consultations can 
only be genuine tests of informed opinion if enough people know that 
views are being sought … Although there are many direct approaches 
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to interested parties, they are no substitute for the general publicity 
which is only possible through the press.’329 
 
The importance of this publicity is reflected in that both the LC and the ALRC 
have a full-time staff member with responsibility for the Commissions’ 
relationship with the media. The Commissions seek publicity from 
newspapers, radio, television and specialist legal and non-legal (where 
appropriate) journals or newsletters. A press release is standard for both 
Commissions330 when releasing a consultation document and the ALRC 
sometimes also produces a more detailed briefing paper. Controversial topics 
may prompt a press conference.331 Whether a Commission is successful in 
receiving publicity depends largely on the topic; as one interviewee said: ‘How 
tasty are the morsels?’ Interesting or controversial projects received lots of 
publicity whereas dull ones did not.  
 
Generalisations are difficult given the breadth of topics that the Commissions 
consider. However, most projects receive some coverage in newspapers and 
radio, particularly from those with legal correspondents. ALRC interviewees, in 
particular, talked about the central role that radio, especially ‘talk back’, played 
in their consultation. This talk back radio is not only a way of publicising a 
project but also a form of consultation itself because it is a means of receiving 
views from people. Virtually all projects are covered to some extent in 
specialist journals, if only in articles written by people at the Commission, 
                                            
329 LC Notes for Law Commissioners (internal document 2000) 13. For the ALRC, see ALRC 
Annual Report 2002-2003 25. 
330 LC Notes for Law Commissioners 14. 
331 ibid; PM North 'Law Reform: The Consultation Process' (1982) 6 Trent LJ 19, 27. 
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while television coverage is very rare. A unique additional step that the ALRC 
used to take sometimes was to pay for a public advertisement in the 
newspapers. However, this practice has fallen out of favour now because it 
was judged to be not worth the expense.  
 
It is interesting to note that the LC did not seem to receive less media 
coverage than the ALRC. The Australian Commission generally investigates 
more controversial topics than the LC, which might bring the expectation of 
increased publicity. However, this is not the case and the English Commission 
has been successful in securing a media profile. It may be that the LC has 
managed its media relations well or perhaps it can be explained by the 
suggestion of a senior ALRC interviewee that England has more of a culture 
of public discourse on law than Australia. The ALRC also seems to receive 
less media coverage now than it used to under Justice Kirby who was very 
skilled at generating publicity.332 In the Commission’s earlier days, Justice 
Kirby stressed the ‘unembarrassed use of the public media’ and sought to 
bring law reform ‘into the living-rooms of the nation.’333 In addition to the 
benefits to consultation, Justice Kirby was also conscious that a high level of 
attention for the ALRC would help ensure the future security of the 
Commission.  
 
Publicity was regarded as successful in attracting new consultees in both 
jurisdictions. Interviewees gave examples of people contacting their 
                                            
332 ALRC Submission to the House of Representatives Standing Committee on Legal and 
Constitutional Affairs (Vol 1, 29 October 1993) Attachment 13, 4 describes Justice Kirby’s 
ability to attract media interest. 
333 Kirby Reform the Law 60-1, 66. 
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Commission referring to the coverage in the news and requesting consultation 
documents.334 For example, the high level of media interest in the ALRC’s 
Children project335 prompted requests for a further five hundred issues 
papers, although it was acknowledged that many of these people do not 
intend to respond. Both sets of interviewees, and particularly those from the 
ALRC, also noted that those identified through publicity are generally not 
lawyers and are sometimes individuals with a relevant personal experience. 
Publicity was considered by interviewees to be a good way to reach out and 
engage with ordinary people. This is recognised in the ALRC’s Corporate 
Plan, which links publicity in its projects with the community involvement that 
the Commission seeks.336 This is also part of the ALRC’s heritage as Justice 
Kirby spoke of specifically seeking publicity that would ‘reach out to ordinary 
Australian citizens’.  
 
Although both Commissions sought to attract as much publicity as possible, a 
number of interviewees from both jurisdictions, and particularly those from the 
LC, identified dangers in inappropriate media coverage.337 The classic LC 
example is the way in which the Sharing Homes project was sensationalised 
by some parts of the media as a ‘charter for live-in lovers’. A former LC 
Chairman observed that this sort of coverage can create ‘a public perception 
that is totally counter productive and make it very difficult to have a sensible 
discussion’. There is little that a Commission can do to manage this potential 
danger. However, both Commissions sometimes use press conferences to 
                                            
334 See also North 'Law Reform: The Consultation Process' 26-27. 
335 ALRC Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997). 
336 ALRC 'Corporate Plan 2002 - 2005'. 
337 See also Kirby Reform the Law 61. 
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ensure that the media clearly understands a project. Good personal 
relationships with journalists also help. 
 
The Internet is another way that additional consultees are sought out. Both 
Commissions have their own website on which all of their current and many of 
their past documents are available. These sites have been in existence for a 
number of years,338 but so far interviewees acknowledged that they have not 
been useful yet in reaching additional consultees. However, the Internet has 
made the Commissions’ consultation easier to access and perhaps this 
means that more consultees are likely to be involved. For example, although 
the convenience of consulting over email does not identify new consultees, 
the ease of responding in this way increases the chances that people will 
choose to become involved. One interesting LC innovation was a Discussion 
Forum that allowed people to post comments on the Internet about the LC’s 
projects in the hope of generating a public dialogue. Although worth trying, 
this innovation was ultimately unsuccessful. It did not produce a useful and 
informed discussion, but instead attracted emotive rhetoric or requests for 
help with student projects. Another more recent LC experiment has been to 
set up a live Internet chat with a Commissioner. An ALRC innovation is an 
‘expression of interest’ form on its website where potential consultees can 
note their desire to receive updates from the Commission on the status of 
particular projects.339 
 
                                            
338 The LC’s website was launched in 1997 while the ALRC’s began in 1996. 
339 ALRC Annual Report 2002-2003 24. 
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Both Commissions also seek to reach additional consultees through their own 
publications. The ALRC publishes Reform, which is a quarterly journal that 
discusses the Commission’s current references and other law reform issues. It 
reaches a ‘fairly broad spectrum of people’ including not only lawyers but also 
wider groups of people.340 The LC produces Law Under Review, which 
catalogues all of the reform being done by the LC and other bodies including 
the Government. It also publishes a judicial newsletter that keeps the senior 
judiciary informed of the LC’s work. A final way that both Commissions seek to 
attract additional consultees is by attending and presenting papers at 
seminars and conferences of other organisations. This raises awareness of 
the project and it is common for further consultation to be generated as a 
result.  
 
An issue of concern for a number of senior interviewees, particularly those 
from the ALRC, in the context of trying to reach additional people and 
organisations was how to get beyond ‘the usual consultees’. This is important 
as it can produce new perspectives and new solutions. However, it can also 
be difficult. Sometimes powerful groups can control what views are expressed 
or they may no longer accurately represent the views of their constituents.341 
Other times, the difficulty is that the lines of battle between competing 
interests have become entrenched. A few of these interviewees thought that 
part of the answer to this problem was being able to consult with ‘real people’: 
individuals who have had personal experience with the law. This can be 
achieved sometimes by interest groups or organisations arranging for a 
                                            
340 1300 copies of each issue of Reform are either sold or distributed annually (ibid 26). 
341 North 'Law Reform: The Consultation Process' 22; PM North 'Law Reform: Processes and 
Problems' (1985) 101 LQR 338, 345. 
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Commission to meet with some of its clients or members. Community legal 
centres were rated as a good source of ‘real people’. Another way to reach 
beyond the usual consultees is to use a number of different consultation 
techniques so that more people can find a forum in which they feel 
comfortable contributing. Empirical research is another option because it can 
access real people directly without the filter of an interest group. The media 
has also been discussed as being useful for engaging with ordinary citizens.  
 
It is difficult to gauge the success of the Commissions’ efforts to reach 
additional consultees. There is no doubt that people whom the LRCs do not 
specifically target are consulted. But people may learn of a project regardless 
of a Commission’s efforts; sometimes it is just a matter of chance. On those 
few ALRC projects where a specific staff member was assigned the role of 
organising consultation, their efforts to reach additional consultees were rated 
highly. This is to be expected as this particular staff member, not distracted by 
the other demands of the project, is able devote their full attention to making 
contacts and developing ongoing relationships within the field.  
 
7. CONSULTANTS 
 
The appointment of a number of consultants (also called an advisory 
committee, an advisory group or honorary consultants at different times) is the 
next major feature in the ALRC’s consultation process.342 A large number of 
                                            
342 Section 44 of the Australian Law Reform Commission Act 1996 (Cth) permits the 
appointment of consultants. 
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consultants, usually between one and two dozen, are appointed to each 
project. This group functions much like a think tank providing a forum for 
issues to be brainstormed by the group and perhaps generating solutions. As 
Justice Kirby writes: ‘They are in the nature of a chorus: cajoling, reminding, 
insisting and usually, finally, harmonising in the development of reform 
proposals.’343 These appointments are generally made while the mailing list is 
being compiled, although it is usually done late in that process when the 
Commission has a clearer idea of the key players in the area. This 
consultation technique was instigated by Justice Kirby who was faced initially 
with the difficulty of a very small Commission with limited resources. By 
involving large groups of consultants, the ALRC was able to negate this 
limitation and access the legal and non-legal expertise and experience it 
needed.344 Drawing on consultants from around Australia also enabled Justice 
Kirby to involve the country as a whole.345 Although the ALRC has now grown 
larger and is better resourced than when it was first established, consultants 
continue to serve much the same purposes today. 
 
The LC also uses consultants, although it rarely makes use of such a large 
panel. There were a few projects during the 1990s where such a panel was 
appointed usually because a topic was very broad, had many different 
components or there was particular expertise that the Commission wanted to 
                                            
343 Kirby Reform the Law 57. 
344 The importance of consultants for the ALRC in its early days is discussed further in ALRC 
Annual Report 1976 (Report No 5, 1976) 24-26. 
345 Justice Kirby made this point in his interview and this is confirmed in his publications (Kirby 
'Law Reform in Australia' 174; Kirby Reform the Law). 
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access.346 It also seems now that the LC is making greater use of ‘Advisory 
Groups’ as four of the LC’s current projects have included a large panel of 
consultants.347 However, apart from this very recent trend, the more usual 
approach of the LC considered in some detail here is to appoint only one 
person, or perhaps two or three, to assist with particular projects. The role of 
this consultant is to provide expert advice and ensure that the LC understands 
the law correctly and recommends high quality and workable proposals. The 
consultant is usually also more actively involved in a project than he or she 
would be at the ALRC. For example, a consultant may help the English 
Commission by writing substantive parts of a consultation paper or report.348 
The LC generally appoints its consultant or consultants later in the process 
than at the ALRC, often when the consultation paper is being written. 
 
Interviewees identified three main criteria for whom the ALRC should invite to 
be a consultant.349 The first criterion is that the group as a whole should be 
representative of the interests in the area. This is essential because those 
who are omitted are more likely to oppose the final recommendations. 
Although chosen because they come from a particular organisation, 
background or sector, consultants are not selected as advocates for those 
interests. Instead they are appointed as free thinkers and are encouraged to 
make suggestions or comments that they, as individuals, think are worth 
                                            
346 The best example of when a large panel was appointed is LC Mental Incapacity (Law Com 
No 231, 1995). It seems that appointing this number of consultants was more common in the 
LC’s early days (North 'Law Reform: The Consultation Process' 26; AL Diamond 'The Work of 
the Law Commission' (1976) 10 The Law Teacher 11, 13). 
347 LC Annual Report 2002-2003 (Law Com No 280, 2003) 45. The potential of these advisory 
groups was also noted in Halliday Quinquennial Review of the Law Commission [5.4]. 
348 See LC Notes for Law Commissioners 21-22, which states, for example, that consultants 
might be employed to help write a paper. 
349 MD Kirby 'Law Reform and "Ministering to Justice"' in A Blackshield (ed) Legal Change: 
Essays in Honour of Julius Stone (Butterworths Sydney 1983) 208. 
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making.350 A few consultants were not able to make this distinction and one 
interviewee reported a few attempts to influence policy inappropriately. An 
implication of Australia’s federalism is that part of selecting a representative 
group of consultants includes having people from different parts of the 
country. 
 
A second criterion is whether someone is an acknowledged leader or expert in 
the field. A few interviewees candidly acknowledged that consultants chosen 
for this reason are not always expected to do a lot of work. Instead, their 
contribution is to add weight to the report through their involvement in the 
process. They are also involved so they will not oppose the Commission’s 
recommendations. A final criterion is whether someone will make useful 
contributions to developing reform recommendations. They are usually not the 
high profile people in the field but those who are prepared to work hard to help 
the Commission. These last two criteria are probably the ones that the LC 
would endorse as being relevant when choosing a consultant, and it seems to 
be able to find people who meet both criteria. For example, the three 
consultants on the Criminal Code project were not only very highly respected 
but also contributed a great deal to the report.351 
 
These criteria reflect the purposes of consultation that the two Commissions 
endorse. The ALRC’s focus on representation and consulting leaders in the 
field shows its awareness of the political dimension and its emphasis on 
                                            
350 This role was confirmed by minutes of a team meeting filed in ALRC Civil and 
Administrative Penalties Reference - Management (ALRC File No 33/00, Part 1, 15 March 
2000). 
351 They were Professor Sir John Smith QC, Professor Edward Griew and Professor Ian 
Dennis. 
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producing reports that will be well received. However, it also acknowledges 
the importance of having consultants who can help achieve the purpose of 
producing better recommendations. The LC’s focus is more on this latter 
purpose, which is demonstrated by its emphasis on appointing consultants 
with particular expertise.  
 
The ALRC identifies people who fit these criteria in a similar way to how it 
compiles its mailing list. Personal contacts are the most common method, 
especially contacts made during other projects. Consultants are also identified 
through referrals from other consultants or consultees and through the 
ALRC’s own research and knowledge. Some consultants take the initiative 
themselves and contact the Commission expressing their interest. For the LC, 
personal contacts are the main way that consultants are identified. They are 
generally experts whom the Commission already knows from past projects or 
consultation already done on the current project. Although it varies for each 
project, most of the ALRC’s consultants are lawyers. There are generally at 
least some lay consultants appointed in nearly all of its projects but even 
some of the interest and industry groups are represented by their legal team. 
It is also common practice for one of the consultants to be from a Government 
Department. The goal is to involve the relevant public servants in the process 
to secure their support and also to identify what issues and consultees it 
considers important. The LC’s consultant is usually a legal academic. 
 
The role of consultants at both Commissions is to advise. They may have 
suggestions on the direction of the project, who should be consulted and also 
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what recommendations should be made. One of their most important advisory 
functions is to give feedback on consultation documents before publication. 
Consultants meet periodically with staff and Commissioners but also provide 
assistance outside these meetings. ALRC consultants, probably because co-
ordinating such a large group is difficult, meet less often than those from the 
LC, perhaps three times during a project. The ALRC generally does not pay 
its consultants, other than reimbursing travel and accommodation expenses. 
Access to free expertise is important for an organisation with limited resources 
and this generosity is attributed to the Commission’s good reputation.352 LC 
consultants are paid more often, probably because their role involves more 
work than at the ALRC, although others do it for a small fee or for free.353 
 
The ALRC technique of appointing a large panel of consultants was endorsed 
strongly by most Australian interviewees. It was rated as an excellent source 
of expertise and was very useful for refining reform proposals. It was 
particularly helpful being able to access the perspective of each of the key 
interests in the field. This is extremely important for a generalist body like the 
ALRC, which may not have a great deal of expertise in the area amongst its 
staff and Commissioners. It was noted, however, that consultants make 
differing contributions depending on their workload and interest, and some do 
not contribute much. It is common for a smaller sub-group of consultants to do 
most of the work and the Commission will be in contact with them throughout 
                                            
352 For example, the ALRC could not have afforded the assistance of its consultants in its 
Judiciary Act project, which included three former High Court Justices including two Chief 
Justices as well as many other eminent legal people (ALRC The Judicial Power of the 
Commonwealth: A Review of the Judiciary Act 1903 and Related Legislation (Report No 92, 
2001)). 
353 LC Notes for Law Commissioners 22. 
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a project. Despite the variation in contribution, the appointment of consultants 
was also regarded as a success from a political perspective. If chosen 
correctly, the panel of consultants brings a lot of credibility to a report and also 
secures the support of the sector from which they come. This ALRC technique 
is an excellent one and should be continued.  
 
Consultants were not discussed much by interviewees from the LC, probably 
because the technique is not used often. However, those who did raise the 
issue also rated this consultation technique positively. They particularly noted 
the value of accessing expertise and having an ongoing dialogue throughout a 
project. This might be a technique that the LC is interested in thinking further 
about and it seems that in the last year or so, the Commission has been 
moving in this direction with its recent use of quite large panels of consultants. 
There are clear benefits in that such a technique is inexpensive, provided 
people can be convinced to serve on an honorary basis, and brings to the 
Commission a wide range of expertise. In some ways, the LC already does 
this informally. The Commission generally establishes an ongoing dialogue 
with a number of experts in the field that continues throughout the project. 
Formalising this process and appointing these particular consultees as 
consultants increases the chance that people will want to help, due to the 
recognition of being a consultant, and also brings the benefit of officially 
connecting people to the resulting report, which adds credibility. 
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8. INTRODUCTORY LETTER 
 
While the ALRC is appointing its consultants, it is also finishing its list of 
consultees. Once this is done, the Commission sends out a letter to those on 
the list announcing the project. The letter briefly outlines the intended scope of 
the investigation and invites preliminary submissions. This exercise generally 
only prompts a handful of actual submissions although many consultees 
respond indicating their intention to make a submission in the future.354 
Despite this lack of substantive return, a few interviewees thought this 
exercise is still worthwhile because it publicises the project and opens a 
relationship with potential consultees. The LC does not have an equivalent 
step in its consultation process. 
 
9. EARLY INFORMAL CONSULTATION 
 
Having compiled a list of people and organisations that the Commissions want 
to consult, the focus then shifts to the major exercise of publishing and 
distributing a consultation document. To help produce this paper, most 
interviewees from both Commissions also thought their LRC conducts ‘early 
informal consultation’. The description of this consultation as ‘early’ simply 
indicates that it takes place before the major exercise of the consultation 
document. The term ‘informal consultation’ has already been discussed; it is 
                                            
354 Although sometimes the ALRC receives quite a substantive response, as it did in Children 
when 169 consultees made preliminary comments (ALRC Seen and Heard: Priority for 
Children in the Legal Process 10). 
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simply consultation that is not part of a Commission’s official process (see 
Chapter 3). This informal consultation continues throughout a project and that 
which occurs other than at this preliminary stage is discussed further below. 
This early informal consultation conducted by both Commissions takes a 
number of different formats including discussions, correspondence and 
telephone calls. On a few occasions, the LC also prepared a ‘short non-public 
note’ on which it sought feedback from limited groups. Both Commissions 
sometimes also seek feedback on drafts of their consultation documents. 
 
The main goals of this type of consultation have a strong research emphasis: 
working out the ambit of a project, identifying the key issues and trying to gain 
an understanding of the practical considerations in the area.355 This 
consultation is also done to ensure that the Commissions’ tentative proposals 
are sound before sending them out for publication. It is used more often in 
projects that are controversial or cover issues that are not yet clearly defined, 
or if the Commission does not have sufficient expertise of its own. Generally, it 
is done with only a relatively limited group of people. Most of them are 
lawyers, particularly those few experts in the area, although it will also include 
a small number of non-legal people or organisations who have an interest and 
expertise in the field. Government Departments may also be involved at this 
early stage. Personal contacts again played a major role in identifying whom 
to consult but a few of these consultees also contact the Commission 
unsolicited. 
 
                                            
355 North 'Law Reform: The Consultation Process' 26. 
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The LC consults more than the ALRC at this early stage and this difference is 
probably due to the number of consultation documents that the Commissions 
use. Both the LC and the ALRC need to investigate and research the area 
they are considering before formally consulting so that their draft proposals 
reflect the current state of the law and its problems. But the English 
Commission only produces one formal publication so this preliminary 
investigation and research is done through informal consultation prior to that 
document being released. By contrast, although the ALRC also consults 
informally at this stage, it does not need to do as much because traditionally it 
produces two consultation documents. Its first, an ‘issues paper’, is quite an 
open document that asks general questions and seeks to identify issues. Its 
second document is more specific, like the LC’s, and presents draft proposals 
for comment. Early informal consultation is more important for the English 
Commission than the ALRC because the Australian Commission has 
formalised some of its preliminary investigation and research. 
 
10. PUBLICATIONS 
10.1 Types of Publications 
 
The results of this early informal consultation, along with the other research 
undertaken, are then used as a basis for the consultation publications. The 
published consultation document is the major tool used by both Commissions 
in their consultation process and it was regarded as essential by both sets of 
interviewees. This is particularly so for the LC as it is very much the central 
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focus of its consultation exercise. However, even the ALRC interviewees, with 
all of that Commission’s different methods of consultation, rated the 
consultation document as the most important part of the process. Responses 
to publications were generally seen as being the best source for reasoned 
arguments. Interviewees as a whole felt that their publications produced a lot 
of useful information and made an important contribution to the final reports. 
Only in very unusual circumstances, such as where a Commission has to 
report very quickly, would a consultation paper not be published.356  
 
The LC’s consultation document is called a consultation paper357 and it plays 
a particularly important role as the English Commission makes only limited 
use of other techniques. Lord Scarman described the consultation paper as 
‘the foundation upon which the Law Commission constructs its proposals.’358 
The Commission generally produces only one paper for each project although 
it has occasionally issued a second.359 This was done when a new issue 
arose on which further consultation was needed360 or when the responses to 
                                            
356 A LC example is LC Offences of Dishonesty: Money Transfers (Law Com No 243, 1996) 
while one from the ALRC is ALRC Confiscation that Counts: A Review of the Proceeds of 
Crime Act 1987 (Report No 87, 1999) 13-14. 
357 It used to be called a working paper (see Chapter 4). 
358 L Scarman Law Reforms in a Democratic Society (4th Jawaharlal Nehru Memorial Lecture, 
National New Delhi 1985) 49-50. 
359 The LC went even further in one project and produced four consultation papers (LC Mental 
Incapacity). Recently, the English Commission has perhaps started to use a second 
consultation publication more often. Despite rejecting the status of a formal consultation 
document (LC Reform of Housing Law: A Scoping Paper (CP Special No 1, 2001) 3), it could 
be argued that the Commission’s ‘scoping studies’ carried out in a couple of recent projects 
do, to some extent, fulfil such a purpose. The LC also recently produced a formal discussion 
paper to guide debate at a seminar it was holding (LC Compulsory Purchase and 
Compensation: Disregarding "the Scheme" (CP Special No 3, 2001) 1). 
360 For example, LC Sale of Goods Forming Part of a Bulk (Law Com No 215, 1993). See also 
LCB Gower 'Reflections on Law Reform' (1973) 23 U of Toronto LJ 257, 263 in relation to the 
early LC. 
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the first consultation paper lacked consensus that could guide the 
Commission.361  
 
The ALRC relies on a variety of different publication styles and traditionally 
has produced more than one consultation document for each project. The 
label given to different documents is sometimes arbitrary because in practice 
many of them have a combination of these features. An issues paper is a 
document without firm conclusions that asks questions and seeks comment 
on what the ALRC identifies as the key issues. This document is useful for 
identifying the full range of issues that a project might raise although a 
contrasting use is that an issues paper could help to set the parameters of a 
project. A discussion paper contains more settled opinions and includes a set 
of reform proposals on which it seeks comment. It describes in detail those 
arguments that support, and those that are against, the different proposals. A 
more recent innovation first used in 1995 is a draft recommendations paper.362 
It is similar to a discussion paper but is a lot shorter as it omits the arguments 
for and against proposals as sometimes this was thought to be repetitive and 
unnecessary after a detailed issues paper. 
 
The standard ALRC approach was to publish an issues paper, a discussion 
paper and then finally the report although this has become more flexible in the 
last five or ten years as the ALRC began to tailor consultation more to each 
project. It still happens but it is not unusual to see just one consultation 
document or an increased use of draft recommendations papers as one of the 
                                            
361 For example, LC Aggravated, Exemplary and Restitutionary Damages (Law Com No 247, 
1997). 
362 The first such paper was ALRC Litigation Costs Rules (DRP No 1, 1995). 
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two publications produced. What publications are used depends mainly on the 
project. Large and complex projects usually need more consultation 
documents. The Managing Justice363 and Customs364 projects are good 
examples because their size meant that each project produced seven 
consultation documents. Controversial topics may also need a number of 
consultation documents to show that the ALRC has not reached any decisions 
before consulting.  
 
The type of project also determines what audience the ALRC is seeking to 
reach and this can affect which publications should be used. The more 
general issues paper is more appropriate for projects where the general public 
will want to contribute whereas the more detailed discussion paper may be 
more useful when expert input is sought. How much early informal 
consultation and research has been done also influences which publications 
are used. If the ALRC already has a good understanding of the field from its 
initial consultation, an investigative issues paper may be unnecessary. 
Another factor is time as producing consultation documents is very time 
consuming. The reporting date for a project may only allow the ALRC to 
produce one publication.  
 
The ALRC’s traditional two publication approach may be used less frequently 
than in the past due to the time and effort that it requires. The current 
President, Professor David Weisbrot noted an intention to consider omitting 
the issues paper stage and move directly to a discussion paper on appropriate 
                                            
363 ALRC Managing Justice: A Review of the Federal Civil Justice System (Report No 89, 
2000). 
364 ALRC Customs and Excise (Report No 60, 1992). 
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projects. This view is worth considering further because although there are 
benefits of consulting using two papers, many projects do not need this 
additional consultation, particularly when viewed in light of the time and effort 
required to produce a formal consultation publication. The LC already consults 
relying on only one publication. That approach seems to be successful in that 
there is no evidence of more consultees complaining of insufficient 
consultation than in Australia. It is also possible for the ALRC, like the English 
Commission, to do more informal consultation early in a project to gather the 
information that an issues paper would have revealed. Perhaps the exception 
to this is a large or controversial project where it might be worth publishing a 
very general document before producing a set of tentative proposals. This 
may be needed to avoid the feeling that the Commission has already reached 
its decision or the topic may be so difficult that a preliminary investigation of 
this kind is needed. However, the time and cost of producing a second 
consultation document means that serious thought is needed before taking 
such a step. 
10.2 Format of Publications 
 
The consultation documents of both Commissions take much the same 
format. The current law is discussed and then critiqued, followed by 
suggestions for potential reforms. With the ALRC, these issues may be 
covered over the course of two or more publications. Generally, the 
Commissions express a preferred view from amongst the reform options 
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because this produces more relevant and useful responses.365 One innovation 
in some of the consultation papers produced by the LC’s former Company 
Law team was the invitation for consultees to comment on proposed ‘guiding 
principles’ that the Commission should adopt in reforming an area of law.366 
The law must balance competing objectives and the English interviewees who 
addressed this issue thought that it was useful to have a sense of what 
consultees valued. This innovation can also allow the LC to assess consultee 
responses in light of the values they identify explicitly through this exercise. 
 
The target audience of a consultation document also has a significant impact 
on how it is written. Who this is obviously depends on the topic being 
considered and how technical it is although some generalisations can be 
made. One applicable to LC consultation papers is made by a former 
Commissioner: 
 
‘I think we always thought of our reports as being aimed at the lawyer 
on top of the Clapham omnibus. That is to say, not the specialist lawyer 
but not, on the whole, the non lawyers. Although there might be other 
professionals involved.’  
 
Despite the legal emphasis, a number of LC interviewees did hope that an 
intelligent lay person could also understand the Commission’s publications, 
although it was not suggested that consultation papers were accessible to the 
                                            
365 North 'Law Reform: The Consultation Process' 20-1; Gower 'Reflections on Law Reform' 
263. 
366 For example, LC Company Directors: Regulating Conflicts of Interests and Formulating a 
Statement of Duties (Law Com No 261, 1999) 24-31. 
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general public.367 The target audience of the ALRC’s consultation documents 
is slightly broader.368 Their papers are more accessible to lay people, 
particularly those produced for topics with high social policy content like 
Children and Multiculturalism. However, there is still a strong legal emphasis 
that becomes even more apparent in publications that are produced for 
technical topics. 
 
Part of this issue of targeting and how accessible a document is depends on 
its length and how detailed it is. A thorough consultation document will give a 
Commission’s work more weight and authority but this can also deter 
responses. This is a criticism that has been made of both Commissions’ 
publications369 and interviewees variously described them as ‘works of art on 
a particular area of law’ and ‘very close to being a draft report making quite 
elaborate proposals’. A suggestion for this problem is that the Commissions 
are not focused on writing a document on which to consult but instead are 
writing an academic treatise. One interviewee felt that ‘some people thought 
that you had to earn ticks from academia.’  
 
Realistically, both Commissions’ consultation documents are pretty unfriendly 
to lay people. To be able to respond to a paper requires a great deal of time 
and often at least some legal expertise. Consultation documents may also 
deter many lawyers who are just too busy. It was suggested that this resulted 
                                            
367 See also AL Diamond 'Law Reform and the Legal Profession' (1977) 51 Australian LJ 396, 
405. 
368 Kirby 'Reforming Law Reform: New Methods of Law Reform in Australia' 11. 
369 R Toulson 'Law Reform: Reflections of a Newcomer' (paper presented at Bar Council 
Lecture 3 December 2002) 6; North 'Law Reform: The Consultation Process' 22; Hurlburt Law 
Reform Commissions in the United Kingdom, Australia and Canada 339. 
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in the responses being more heavily weighted towards academics than judges 
and practitioners who might have less time.370 To combat these problems, 
both the LC and the ALRC also produce other simpler versions of its 
consultation documents.371 There are brochures, pamphlets and fact sheets 
that vary in length from one page to fifteen or twenty. Mr Justice Silber, a 
former LC Commissioner, described the three graduated documents that his 
team produced as well as one of their typical targets. He noted the full 
consultation paper which was produced perhaps for an All Souls academic, a 
fifteen page summary of that paper for very busy people who might include 
judges, and finally a document a couple of pages long that an ordinary citizen 
might like to comment on. 
 
There is no doubt that both Commissions could improve on making their 
publications more accessible. However, finding the balance when writing 
consultation documents is difficult.372 Unless a publication is sufficiently 
detailed, then a Commission may struggle to get the feedback that it needs. 
One former LC Commissioner makes this point well:  
 
‘We probably shot ourselves in the foot to some extent by making all 
the publications more intellectual than what made a true consultation, 
or mass consultation, likely. On the other hand, that is the level on 
                                            
370 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 336. 
Although note the disagreement of North who was disappointed in the response from 
academics during his time at the Commission (North 'Law Reform: Processes and Problems' 
343). 
371 In relation to the LC, these innovations are discussed in LC Notes for Law Commissioners 
12 and North 'Law Reform: The Consultation Process' 23-4. In the ALRC context, see Kirby 
Reform the Law 58. 
372 Toulson 'Law Reform: Reflections of a Newcomer' 6. 
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which Law Commissions probably ought to operate because you have 
got to have an intellectually coherent law. It is one of the dilemmas 
involved.’ 
 
The Commissions try to address this concern by producing shorter and 
simpler documents. This is a worthwhile exercise and should be continued.  
However, it is not a panacea because as a few interviewees noted, 
sometimes the ‘devil is in the detail’. Feedback on a very general document 
often will not be enough to help a Commission recommend effective 
reforms.373 Nevertheless, these shorter documents are a very cost effective 
way to attract potential consultees and involve them in a project. Another 
useful attempt to make consultation documents more accessible has been the 
Commissions occasionally including a glossary in some of their papers.374 The 
ALRC went further on some projects and produced a separate consultation 
document for particular groups. For example, in its project on Children, it 
produced an issues paper specifically written for young people, while in 
Multiculturalism, the consultation documents were translated into 22 different 
languages.   
10.3 Distribution of Publications 
 
Having produced a consultation document, the LC and the ALRC then send it 
out to their lists of consultees. The ALRC sends out more consultation 
                                            
373 North notes the temptation for institutions, which should be making a substantial 
submission, to respond only to the shorter pamphlet rather than the full consultation paper 
(North 'Law Reform: The Consultation Process' 24-25). 
374 See LC The Execution of Deeds and Documents by or on Behalf of Bodies Corporate (Law 
Com No 253, 1999) and ALRC Seen and Heard: Priority for Children in the Legal Process.  
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documents than the LC. An example at the high end of the scale was the 
Australian Commission’s project on Aged Care where over 15,000 copies of 
the discussion paper were sent out.375 Part of this difference may be due to 
budgetary constraints as this seems to have meant that the LC over the years 
has reduced the number of consultation papers it sends out.376 Publications 
are usually sent out to consultees with a standard covering letter.377 A few 
senior LC interviewees found that personalising this letter made a significant 
difference in attracting interest. One of the goals of this covering letter is to 
make it clear that consultees need not respond to every issue.378 There is a 
concern that consultees who feel obliged to address each question may be 
deterred from responding, or produce answers that are not based in 
experience or serious thought. 
 
The Commissions also use other methods to try and catch the interest of 
consultees or to reach new ones. They have already been discussed 
generally in the context of compiling the lists of consultees but there are some 
comments that relate specifically to publications. Media publicity is sought by 
both Commissions for their consultation documents. A press release was 
standard although more may be done if the topic was likely to arouse some 
interest. For example, the ALRC organised a media launch for the release of 
                                            
375 ALRC The Coming of Age: New Aged Care Legislation for the Commonwealth 6. 
376 Interviewees today usually talked about sending out between 250 to 400 consultation 
papers whereas one of the original Commissioners, Norman Marsh, refers to a distribution of 
1500 such documents (NS Marsh 'Law Reform in the United Kingdom: A New Institutional 
Approach' (1971-1972) 13 William and Mary LR 263, 278). 
377 Sometimes the LC sought to reduce costs by sending only a letter that directed the 
consultee to its website for the actual publication. See for example, LC Partnership - General 
Correspondence (LC File No 5, 6 September 2000). 
378 See ibid. 
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the consultation paper Protection of Human Genetic Information379 which 
attracted considerable publicity and interest.380 The level of media coverage 
that these efforts generate depends on the topic and its appeal. Another way 
that Commissions seek to bring their publications to the attention of 
consultees is by placing them on the Internet. This was not successful in 
reaching additional consultees although it did make publications easier to 
access. The Internet has also made responding to consultation easier as 
email submissions are possible. A final way to reach new consultees is 
through their representative groups. Both Commissions, but particularly the 
ALRC, sometimes send multiple copies of consultation documents to these 
organisations for distribution amongst their members. 
  
The shorter and simpler consultation documents fulfil a different role from the 
full length papers. They are rarely mass mailed to the list of consultees and 
instead are used, for example, to provide information to people who express 
an interest and want to know more. They might also be sent to particular 
groups or people for whom a shorter document is more appropriate. 
Presumably the Commission makes some assessment as to who would find 
what document most useful. Another way the ALRC uses these shorter 
documents is to make them available where those with a particular interest in 
the project might frequent. For example, in the Managing Justice project, the 
Commission sought feedback on the Family Court’s processes by strategically 
placing consultation brochures in different areas of the court complex. 
 
                                            
379 ALRC Protection of Human Genetic Information (DP No 66, 2002). 
380 ALRC Annual Report 2002-2003 25. 
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Having sent the consultees their consultation documents and publicised the 
project as much as possible, the Commissions then wait for the consultation 
period to expire. The LC has a standard period of three months.381 The 
ALRC’s consultation period varies depending on what it thinks is appropriate 
but generally it seems to be shorter than the LC’s.382 Perhaps this does not 
present a problem if the Australian Commission is producing more than one 
publication, as there is still ample time for consultees to give their views. Both 
Commissions acknowledged the importance of giving adequate time for 
consultees to respond. Some groups have to respond through committees, 
which can mean their submission will take some time. 
 
Although a Commission can choose to whom it sends a consultation 
document, it has limited control over who actually replies. The level of 
response to publications varies depending on the project and how interesting 
it is. But as a generalisation, the ALRC usually receives more responses than 
the LC. Getting one hundred and fifty written submissions is not unusual for 
the Australian Commission and sometimes it will receive quite a number 
more, whereas the LC usually receives fewer than this. This is again probably 
a reflection of the different types of projects that the two Commissions do. 
This is consistent with the variation of responses to consultation that exists 
within the LC’s teams. The Family Law team (when it existed) and the 
Criminal Law team usually receive significantly more responses than those 
                                            
381 LC A Guide to Preparing an Analysis of Responses Arising from Consultation (internal 
document 1994) 2. 
382 Insufficient time to consult was a source of some criticism at the ALRC Public Meeting, 
Protection of Human Genetic Information (12 December 2001, Brisbane). 
 - 241 - 
CHAPTER 6: THE PROCESS OF CONSULTATION 
teams working in less controversial areas like property and trust law and 
company law.  
 
However, the situation is different when looking at the proportion of consultees 
who actually respond to the Commissions’ invitation to make a submission. 
The ALRC invites vast numbers of people and organisations to be involved in 
its consultation but only a very modest number reply. This can be contrasted 
with the LC, which is much more focused in whom it seeks to consult but a far 
greater proportion of them actually respond. Most interviewees who 
commented on this issue thought that their Commission received enough 
responses. Some of the criteria applied were that most of the experts or 
interested people had made a submission or that there was no one else left to 
consult. Perhaps the only complaint was that very few members of the general 
public responded to consultation documents.  
 
This difference in approach in terms of how widely publications are distributed 
is a significant one because it is one of the obvious manifestations of different 
models of consultation employed by the two Commissions. While the inclusive 
model seeks to distribute these documents far and wide, the expert model of 
consultation is more focused in its distribution. Australian interviewees 
acknowledged that only a small proportion of those receiving a publication will 
respond but they still thought that generally it was worthwhile to send out this 
many documents.383 A vast distribution of publications ensures that relevant 
consultees are not omitted, and it also raises the profile of the ALRC and 
                                            
383 Hurlburt agrees for both pragmatic and principled reasons (Hurlburt Law Reform 
Commissions in the United Kingdom, Australia and Canada 344-346). 
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awareness of legal issue being considered. It was also thought to be 
worthwhile, as part of the ALRC’s inclusive consultation philosophy, to try and 
involve such a wide group of people, including non lawyers and members of 
the public. As one experienced ALRC interviewee said: ‘The sole purpose is 
not to get submissions back but to give people the opportunity to send us a 
submission.’ 
 
The point was made, however, that a consultation exercise on this scale might 
not be worth doing for every project. The issue of cost effectiveness was a 
concern for a few ALRC interviewees who queried whether the same results 
could be achieved with a narrower exercise.384 In the past, when the ALRC 
approached its consultation rigidly, publications were sent out widely without 
sufficient thought at great expense. However, in line with its more recent 
tailored approach to consulting, the ALRC, although still generally inclusive in 
its approach, is likely now to be more focused as to how many consultation 
documents it sends out and to whom it sends them.  
 
The LC distributed its publications less widely because its emphasis is more 
firmly on consulting with experts to achieve the outcomes of gathering 
information and improving reports. Most interviewees thought that the 
Commission consulted sufficiently widely to reach all of the expertise it 
needed: ‘It tends to be a small core number of responses that give you the 
reasoning that you need.’ Wider and more public consultation was not seen as 
being necessary because it was felt that ordinary citizens usually cannot 
                                            
384 ibid 344-5. 
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contribute usefully to improving recommendations. Although interviewees 
appear satisfied with the English Commission’s consultation, there is a danger 
with a more focused exercise that potentially useful consultees will be missed. 
English interviewees generally said that they would welcome a wider 
consultation exercise to avoid this but usually identified cost as being 
prohibitive. 
 
Greater use of the LC’s short consultation documents is worth considering.385 
The Commission may wish to employ these documents as a standard feature 
of its process, in addition to their current distribution of the full length 
consultation papers, as they cost very little and are a very good way to widen 
awareness of a project and involve people from outside the usual circles.386 
The shorter consultation documents may not be ideal for prompting useful 
responses but they make the exercise more accessible and may inspire 
people to ask for the longer documents. Indeed, this might also be a useful 
strategy for the ALRC. Concerns about the cost of excessive consultation 
could be met if the smaller consultation documents were substituted 
strategically for some of the more expensive full length papers. An extremely 
wide and inclusive distribution could be maintained with only limited cost. 
Again, if people are interested, they could contact the Commission for a more 
detailed publication. 
                                            
385 Indeed, it seems likely that the English Commission will do this (Toulson 'Law Reform: 
Reflections of a Newcomer' 6). 
386 North 'Law Reform: The Consultation Process' 24-25. 
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11. TRAVELLING CONSULTATIONS 
 
Once the ALRC publishes the major consultation document for a project, it 
then travels around Australia conducting various further consultations based 
on that publication. This national consultation is driven primarily by Australia’s 
federal system of Government. Traditionally, this meant that the ALRC would 
visit every capital city and sometimes also regional areas. However, in recent 
years as the Commission’s consultation has become less formulaic and more 
focused on the needs of each project, travel on this sort of scale is no longer 
obligatory. Despite this shift, travelling consultations continue to be an 
important part of the culture and were mentioned by virtually every ALRC 
interviewee. For example, the Commission still tries to visit each State or 
Territory on a regular basis even if this is not necessary to pursue its current 
references. The LC does not have a formal programme of travelling 
consultations mainly because it does not encounter the challenges posed by 
Australia’s vast size and its federal system of Government.387 However, this 
does not mean that its work is always based in London as the English 
Commission has held meetings and conducted seminars in different parts of 
the country at various times.388 
                                            
387 See also ibid 28. 
388 See, for example, the unprecedented consultation done in the Renting Homes project (LC 
Renting Homes (Law Com No 284, 2003)). 
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11.1 Public Hearings 
 
The most visible component of these travelling consultations is the ALRC’s 
public hearings. More recently, the Commission has started calling them 
public meetings, which probably reflects the shift towards reducing formality at 
these events. They are still part of the ALRC’s formal consultation, however, 
because they are an official step in the consultation process. Justice Kirby 
decided to trial this method so that the Commission could reach out and be 
based broadly in the community. They were also a good way, along with the 
media that accompanied them, to put the ALRC on the map and secure its 
institutional future. Then what began as an experiment became part of the 
ALRC’s standard consultation method. In the early 1990s and before, public 
hearings were a feature of most projects as part of the standard ‘Kirby 
method’ of consultation. However, this shift away from a rigid and formulaic 
approach meant that the appropriateness of hearings was evaluated anew for 
each project. They are done now less commonly and it seems that today the 
Commission is likely to use them more strategically. 
 
In deciding whether a hearing should be held, the key consideration is the 
project topic. Hearings are considered appropriate on projects that contain a 
lot of social policy because they are a good way to involve ordinary members 
of the public. This link between public hearings and consulting the general 
public has been made since the Commission’s inception and is recorded in its 
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first Annual Report.389 Hearings are less useful in more technical subjects 
where specific expertise is needed. This trend is shown by the fact that 
hearings have not been held by the ALRC recently when it received a series 
of more legal topics. However, the Commission has chosen to hold public 
meetings in a recent controversial project Protection of Human Genetic 
Information. 
 
Interviewees emphasised different reasons for this desire to involve people 
through hearings. The value of gathering useful information was mentioned390 
as were the principled benefits of community education391 and providing an 
opportunity for people to participate in law making. However, the most 
important reason for holding a hearing was to bring credibility to the process 
and validity to final recommendations making them more likely to be 
implemented. Many interviewees did not explicitly acknowledge this but it was 
clear that the public relations value was the main reason why public hearings 
were held. Also relevant to the decision whether to hold public hearings or not 
is the danger that particular consultees may hijack the exercise. This concern 
prompted the ALRC to avoid hearings in its Complex Contact Cases project392 
because of the risk of the militant fathers’ groups, who were disgruntled with 
the family law system, taking over. It is important that the Commission be 
clear about the benefits that will flow from public hearings because they are 
                                            
389 ALRC Annual Report 1975 40-41. See also Kirby 'Law Reform and "Ministering to Justice"' 
211. 
390 Also noted at the ALRC Public Meeting, Protection of Human Genetic Information (12 
December 2001, Brisbane). 
391 ibid. This was specifically identified at the public hearing as one of the reasons for holding 
it. 
392 ALRC For the Sake of the Kids: Complex Contact Cases and the Family Court (Report No 
73, 1995). 
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very expensive. A number of interviewees noted their cost as being a major 
drawback and one of the reasons why they are now less frequently 
employed.393 
 
Preparation is essential for this consultation technique to be successful. 
Unfortunately, between the late 1980s and early 1990s it seems that public 
hearings were poorly organised. There was usually little more than a public 
advertisement in the newspaper, which resulted in poor attendances. This 
changed when additional funding enabled the ALRC to appoint a specific staff 
member to organise consultation on a few projects in the early 1990s. This 
person was able drum up attendance at the hearings by securing publicity in 
the relevant part of Australia through local media coverage and a public 
advertisement. They would also notify relevant people from the mailing list 
and seek out interested organisations in the region. 
 
Another useful organisational technique was to ask interested people to make 
an appointment if they wanted to speak, although it seems that this is not 
done today. By keeping a running list, the ALRC always knew if it had 
sufficient speakers or if it needed to involve more people. This contact before 
the hearings also enabled those with irrelevant interests to be filtered out. This 
funding for an additional staff member was available only for a few projects 
during the early-mid 1990s but this experience taught the ALRC how to 
organise a public hearing effectively. In addition, by this time, the Commission 
                                            
393 See also ALRC Annual Report 1976 50 which acknowledges the cost but concludes that 
hearings are still worthwhile. 
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also had a staff member in charge of its public affairs who could assist with 
some of these duties.  
 
Hearings are held in a public meeting place such as a community hall or hotel. 
A Commissioner presides and a couple of staff assist. Initially they were quite 
formal, like an official tribunal, although later they became less so. Sometimes 
the ALRC might discuss the project first before giving people an opportunity to 
comment. People who wished to speak were given a limited time to make 
their submission. Most had prepared a formal speech. If appropriate, the 
Commission would respond to the consultee or make further comments. 
Initially, full transcripts were produced but the substantial cost meant that 
notes are now taken instead or audio tapes are used. 
 
As was noted above, there were some difficulties at an earlier time in getting 
people to come to hearings – sometimes as one interviewee commented: 
‘there would be literally two men and a dog’. This improved later with better 
organisation and publicity although poor attendances still occurred 
sometimes. Consultees at hearings are a mixed group and many of them 
have already made a written submission or been consulted privately. They 
include interest groups, whom interviewees identified as having a particularly 
prominent role in this sort of consultation, and lawyers. A number of 
interviewees also emphasised the ability of hearings to reach and consult with 
members of the public. Although there were some doubts expressed about 
how many ordinary citizens are actually involved through hearings, this 
method of consultation is more successful than other techniques in reaching 
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this group of people.394 However, one of the drawbacks of involving the 
general public is that within the community are some disgruntled and 
unbalanced people who may have their own unique agenda to pursue. A few 
interviewees expressed concern that hearings tend to attract these people 
and that they can sidetrack or even dominate the process.395 However, it 
seems that these consultees generally were not very difficult to deal with and 
it is suggested that a firm chairperson could manage them without losing 
control of the hearing. 
 
Until very recently, the LC had not held public hearings. However, in its project 
Renting Homes,396 the Commission took a very different approach and 
consulted widely throughout England and Wales using, amongst other 
techniques, public hearings. Such a wide consultation exercise was regarded 
as important because a third of the population of England and Wales rent their 
home.397 However, this type of consultation has not been otherwise used by 
the LC and nearly all of those English interviewees who dealt with this issue 
thought that generally hearings were not appropriate for the Commission’s 
work. They were also not favoured by a number of former LC 
                                            
394 There were a lot of contributions from members of the general public at the public meeting 
observed in Brisbane (ALRC Public Meeting, Protection of Human Genetic Information (12 
December 2001, Brisbane)). Transcripts of hearings in the Multiculturalism project also 
confirm that quite a number of members of the public were consulted in this way (ALRC 
Transcript of Proceedings, Multiculturalism and the Law (28 November 1990, Perth); ALRC 
Transcript of Proceedings, Multiculturalism and the Law (22 November 1990, Perth)). 
395 Contrast Kirby 'Reforming Law Reform: New Methods of Law Reform in Australia' 20. 
396 LC Renting Homes. 
397 ‘Realising the importance of proposals that could affect the lives of nearly a third of the 
population of England and Wales, and also impact on the economic interests of a wide variety 
of people and bodies who have invested in the provision of rented housing, we determined 
from the outset that we should consult as widely as possible with those who would have an 
interest in these matters.’ (ibid 6). 
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Commissioners398 and Lord Scarman.399 One reason that interviewees gave 
for their view is that hearings would not bring the technical expertise that the 
LC needs. They are also not likely to raise new issues or reach new 
consultees outside of those already identified through written consultation.400 
A final concern was that noisy or disgruntled people would dominate hearings. 
The only concession made was a weak suggestion that hearings could 
perhaps play a role in very controversial topics where, although it was unlikely 
that they would produce useful information, they might improve the chances of 
the Commission’s report being accepted by Government and others.  
 
This difference in approach is an excellent demonstration of the contrast 
between the ALRC’s inclusive model of consultation and the LC’s expert 
approach. The Australian Commission through its hearings creates an 
opportunity where anyone can access the Commission in person and give 
their opinion. Hearings are specifically designed to be as inclusive and 
accessible as possible. By contrast, the LC has not traditionally regarded 
them as useful because they would not bring expertise to the Commission. 
This difference in approach is due to a number of factors. One is that the 
ALRC does more social topics than the LC so this technique is more likely to 
be useful in Australia. A second factor is the different weight placed on 
achieving different purposes. Involving people in the process can be a 
sufficient reason for the ALRC to consult whereas the LC’s touchstone is 
                                            
398 Diamond 'Law Reform and the Legal Profession' 406; Marsh 'Law Reform in the United 
Kingdom: A New Institutional Approach' 278-279; North 'Law Reform: The Consultation 
Process' 28. Compare G Drewry 'The Legislative Implementation of Law Reform Proposals' in 
G Zellick (ed) The Law Commission and Law Reform (Sweet & Maxwell London 1988) 40. 
399 Scarman Law Reforms in a Democratic Society 49. 
400 ibid. 
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whether certain consultation will yield useful information. There are also other 
reasons for this difference. One of them is the personal style of the 
Commissions’ leadership. Hearings fitted comfortably with Justice Kirby’s 
extroverted and inclusive style whereas it was suggested that this might not 
be case with different LC Chairmen. Another cultural difference suggested by 
a few interviewees is the LC’s emphasis on written material rather than oral 
consultations.401 
 
The question remains though whether this Australian innovation is worthwhile. 
Indeed, the ALRC is in a period of its institutional life where it is rethinking the 
value of its public hearings. Australian interviewees generally rated hearings 
as their least useful method of consultation, particularly in light of how much 
they cost.402 There are difficulties in getting people to attend and hearings also 
generally teach the Commission very little about a project. Many consultees 
simply repeat what the ALRC already knows while others just reiterate their 
written submission. Hearings also seem to attract the unbalanced and 
disaffected whose views tend to be quite idiosyncratic. A lot of people use the 
opportunity to tell their own story and some, but not all, interviewees thought 
this is of limited value. It is interesting to note that those LC interviewees who 
opposed public hearings correctly identified the problems that the Australian 
Commission has experienced in practice. 
 
Despite these problems, a number of ALRC interviewees said that public 
hearings brought other positive outcomes. The main one is symbolic in that 
                                            
401 North also suggests that Australia has a greater reliance on the oral tradition (North 'Law 
Reform: The Consultation Process' 28). 
402 Compare Kirby Reform the Law 58-60.  
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hearings are successful in involving people in the consultation process and 
give them a chance to have their say. Hearings are also a good way to get 
beyond the usual lobby groups and consultees, and involve ordinary people 
and non lawyers. In addition, they raise the profile of the ALRC, add credibility 
to their reports and educate the public. However, it seems that these benefits 
are not enough as the overall impression from interviews is that hearings are 
generally of insufficient value to justify their immense cost. There were a few 
who strongly endorsed them, but the support of that small minority is probably 
underpinned by strong personal commitments to the importance of 
consultation. The one exception was the ALRC’s Equality project403 as its 
public hearings were greeted unanimously by all who were involved as being 
‘indispensable, invaluable’. Not only did consultees making submissions seem 
pleased about being able to contribute but their views also produced very 
useful information that substantially changed the direction of the project. 
 
These general reservations about the value of hearings can be seen in the 
ALRC’s shift away from this method of consultation. Hearings were once 
employed as standard but their use is now carefully evaluated and chosen 
less frequently. Despite these interviewee concerns, hearings are still a useful 
consultation technique for the ALRC to employ in some circumstances and 
future selective use by the Australian Commission is likely. The situations in 
which hearings would be appropriate are when the ALRC is considering a 
topic that is controversial and where public relations considerations are 
important. This is consistent with the Australian Commission’s decision to hold 
                                            
403 ALRC Equality Before the Law (Report No 69, 1994). 
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public meetings in its Protection of Human Genetic Information project,404 
despite their less frequent use in recent times. 
11.2 Other Travelling Consultations 
 
In conjunction with its public hearings, the ALRC also conducts other personal 
consultations with particular groups or individuals in various formats.405 Much 
of this consultation is formal as techniques such as practitioner forums, focus 
groups and information workshops or seminars are all regarded as part of the 
official process. These travelling consultations as a whole are conducted 
together, each drawing on the publicity and interest sparked by the hearings 
and other exercises. In each area it visits, the ALRC always holds ‘in person’ 
meetings with lawyers, the judiciary, academics, public servants, peak interest 
groups, individual interest groups and other key stakeholders. 
 
Sometimes, groups of these people are drawn together to comment on the 
consultation document and discuss the issues amongst themselves. When the 
group is composed of lawyers, they are called practitioner forums. They are 
the most common forums convened and they centre mostly on the Bar 
Associations and Law Societies in each area. The ALRC asks these 
organisations to gather together interested lawyers and the Commission also 
invites people that it considers would be useful. When the group drawn 
together is of non-lawyers, the ALRC generally refers to these meetings as 
focus groups. They are convened in much the same way with industry or 
                                            
404 ALRC Essentially Yours: The Protection of Human Genetic Information in Australia (Report 
No 96, 2003). 
405 Unusually, the LC also conducted similar types of consultation exercises in different parts 
of England and Wales in its Renting Homes project. 
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community organisations identifying and inviting a group of their members. 
These focus groups are not used commonly and generally only convened for 
those topics in which there would be more public interest.406 These groups 
were favoured over hearings by a number of interviewees. They generate 
more useful information and ideas than hearings because of the vigorous 
discussion that often takes place. Practitioner forums in particular are 
considered very useful for thrashing out the issues. Focus groups are also an 
excellent way to access the views of ordinary people without the meeting 
being dominated by the disaffected or unbalanced. In addition, the format is 
less intimidating than a hearing so people are more likely to relax and be 
candid. 
 
A final travelling consultation method is the information workshop or seminar. 
This format was used widely in Multiculturalism and the three projects dealing 
with Aged Care,407 Child Care408 and Disability (Making Rights Count).409 The 
Commission employed this method in these projects because it was keen to 
access consultees who had personal experience in these areas. Relying on 
written submissions was not going to be adequate as it was thought that the 
targeted consultees might not feel comfortable making, or be able to make, a 
written submission that would help the Commission. Hearings were also 
regarded as being too intimidating or inappropriate for these groups of 
consultees so information workshops and seminars were held for these 
people. This technique involved organisational steps similar to those of the 
                                            
406 Examples are ALRC Making Rights Count 12 and ALRC The Coming of Age: New Aged 
Care Legislation for the Commonwealth 7-8. 
407 ALRC The Coming of Age: New Aged Care Legislation for the Commonwealth. 
408 ALRC Child Care For Kids (Report No 70, 1994). 
409 ALRC Making Rights Count. 
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Commission’s hearings with widespread publicity being sought and a running 
list of involvement kept. These information workshops or seminars are 
unusual because they are the only technique at either Commission where 
educating consultees is actually cited as one of the substantive purposes for 
the consultation. 
 
The workshops are relaxed, casual and relatively unstructured. The ALRC 
outlines the key issues of the consultation paper and which is then followed by 
an informal discussion amongst the participants. Those involved are interest 
groups, whose participation is in addition to their own private meetings with 
the Commission, and ordinary ‘people off the street’. Sometimes different 
sessions are tailored to reach particular perspectives and are limited to people 
with a certain background. The workshops are often attended by the same 
people who speak at public hearings. However, the workshops are again 
more useful because you can foster a dialogue between different views and 
brainstorm solutions. There is also less chance of the workshops being 
dominated by disaffected individuals. This usefulness is demonstrated by the 
fact that in some places where the ALRC was not required to hold a hearing 
for political reasons, workshops were held instead. 
 
12. OTHER FORMAL CONSULTATION 
 
Other methods of formal consultation are employed in addition to the 
Commissions’ publications and the formal part of the ALRC’s travelling 
consultations. One technique used by both Commissions is holding a seminar 
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or conference. The ALRC very rarely conducts an exercise like this although it 
has started doing so more with conferences being held recently in two 
projects.410 The LC holds seminars or conferences more often than the 
Australian Commission. It does not do so for most of its projects, although it 
seems that these exercises have been held more frequently in recent times. 
English interviewees thought their Commission sometimes holds seminars to 
reach a target audience that is not likely to respond otherwise. Judges were 
cited as an example of a group that is difficult to involve but will often attend a 
seminar.  
 
Another reason for LC seminars is to seek further feedback on issues that the 
responses to the consultation paper did not address. This might be because 
the proposed reforms have evolved since the paper was published. These LC 
seminars are generally attended by the recognised legal experts in the field 
who are invited both for their expertise and the credibility they lend to the 
process. The Commission is also careful to ensure that all the main interests 
are represented and there is usually some Government involvement to try and 
secure their support. These people are identified either by their reputation or 
there may have already been contact during the project. Personal contacts 
are again another source to find consultees to invite to a seminar. 
 
                                            
410 ALRC Managing Justice: A Review of the Federal Civil Justice System and ALRC 
Principled Regulation: Civil and Administrative Penalties in Australian Federal Regulation 
(Report No 95, 2003). 
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13. GENERAL INFORMAL CONSULTATION 
 
General informal consultation is the longest stage in the process as it begins 
once the first consultation document is released (consultation prior to this is 
discussed above as early informal consultation) and only ends once the 
project is over. It can take a number of forms, including for example, 
meetings, telephone calls and correspondence. This sort of personal 
consultation was regarded by interviewees as being very helpful for producing 
high quality recommendations. Informal consultation may also occur when a 
Commission invites a group of consultees to comment on documents such as 
tentative proposals or arguments, a proposed Bill, a draft report or even 
another consultee’s response. There have been rare occasions when time 
and other constraints meant that one of these informal documents has been a 
project’s primary consultation tool.411 
 
One preliminary generalisation is that the LC uses the technique of seeking 
informal comment on a document, such as one containing draft 
recommendations, more than the ALRC. It was suggested that this might be 
because the English Commission is conscious that it might be recommending 
reform different from what had been consulted on in the consultation paper. 
However, perhaps this difference is not as significant as it first seems. It could 
be argued that the ALRC also receives this feedback although it seeks it more 
formally either through its two stage publication process or through its panel of 
consultants, who give feedback on documents before they are published. 
                                            
411 One example is LC Offences of Dishonesty: Money Transfers.  
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Another generalisation is that the ALRC makes greater use of personal 
meetings than the English Commission. This may be partly cultural but also 
contributing is the Australian Commission’s travelling consultations as this 
means that the Commission is physically located in different parts of the 
country with the sole purpose of consulting with the people who live there.  
 
The primary role of this general informal consultation is to supplement the 
information received in response to the Commission’s main consultation 
publication. There may be gaps in knowledge or expertise that need to be 
filled, further investigation may be required of new issues raised in 
submissions or an important group of consultees may not have responded. 
The Commissions may also want consultees to clarify or elaborate on their 
formal submission. LC interviewees thought this is particularly important if the 
Commission is recommending reform that is significantly different from that 
canvassed in its consultation paper.  
 
Sometimes, however, the role of informal consultation is not to supplement 
the more formal process but instead replace it. A few interviewees from both 
jurisdictions noted that time and resource constraints on some consultees 
mean that they are not able to provide a written submission. The ALRC also 
notes a reduction in the number of formal written submissions made over the 
past decade and points to possible causes as being ‘the proliferation of 
inquiries, the increasing demands on the resources of key stakeholders and a 
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shift in business practices.’412 In these cases, the Commissions instead 
usually offer the opportunity to meet and discuss the issues in person. Notes 
are taken of the meeting that can be endorsed later or amended by the 
consultee. Informal consultation can also have more political goals. For 
example, personal meetings are used to persuade important consultees to 
support the Commissions’ proposals, or at least allay as many of their 
concerns as possible. Ongoing informal contact with consultees is also a 
useful way to keep them involved and supportive of a project. 
 
Informal consultation takes place on a smaller scale and is more targeted than 
at the consultation publication stage. The LC involves fewer consultees than 
the ALRC in this way, if only because the Australian Commission generally 
conducts informal consultation in a number of different places throughout the 
nation. However, interviewees from both Commissions referred to informal 
consultation with roughly the same categories of people: lawyers from all 
branches of the profession, interest groups and Government Departments. 
There was only very limited discussion of consulting ordinary members of the 
public in this way, even from the ALRC interviewees. This is probably because 
informal consultation is usually quite focused on helping the Commissions 
produce better reports. Members of the public are generally less useful in this 
way, particularly at the more advanced stages in a project. 
 
                                            
412 ALRC Annual Report 2002-2003 17. North also notes increased demands for consultation 
and the negative effect that this has on consultees (North 'Law Reform: Processes and 
Problems' 345-346 and PM North 'Law Reform: Problems and Pitfalls' (1999) 33 U of British 
Colombia LR 37, 42).  
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Sometimes this informal consultation can be a single interaction but other 
times, an ongoing dialogue is started that continues throughout a project. 
Establishing relationships like these is very useful as the Commission can 
receive continual feedback and even seek help in formulating 
recommendations. One LC interviewee talked about hammering out proposals 
through ‘faxes of draft clauses going back and forward’ between the 
Commission and some consultees. Ongoing dialogues with consultees were 
emphasised particularly by interviewees from the LC. It was still an issue for 
the Australians although it is probably less important to find these consultees 
because the ALRC has access to ongoing dialogues through the consultants 
it appoints. In fact, it could be argued that these continuing relationships that 
the LC has with these consultees can informally fulfil a similar function to that 
of the ALRC’s more formal appointment of consultants.   
 
This ongoing consultation is done generally with quite a small group. LC 
interviewees suggested they would nearly always be lawyers, and often 
academic lawyers, although Government Departments were also mentioned. 
The key criteria are their expertise and that the Commission trusts their views. 
One former LC Commissioner chose ‘people whose views you respect 
whether because of their massive experience or because they are just great 
thinkers.’ Both Commissions’ interviewees identified a number of ways in 
which they are found. These consultees may have written an excellent 
submission, maybe they are the leading experts in the field or perhaps they 
are identified through personal contacts or referrals. One group of people who 
received a special mention from a number of English interviewees, although 
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they are not really consultees,413 are Parliamentary Counsel. Being stationed 
at the LC has meant that Counsel have been able to have significant input 
into the policy of recommendations, which is outside their usual role of 
providing only drafting expertise.414 Although it depends on the individuals 
involved, this input sometimes begins quite early in a project’s life. 
 
A couple of general observations can be made about the Commissions’ 
informal consultation. The first is that the personal characteristics and beliefs 
of staff and Commissioners play a greater role in how this sort of consultation 
is employed. Informal consultation, including its methods and how it is used, is 
not an entrenched part of the process like a Commission’s formal consultation 
and this discretion gives the individual consulting more leeway in how and 
whom they consult. The second observation relates to the value that 
interviewees found in consulting in person. Although much of the 
Commissions’ consultation takes place in writing, a number of advantages 
were identified in this personal contact. One interviewee described one of 
these advantages as being able to ‘tease back the layers’ of a consultee’s 
view more effectively and probe their assertions during personal consultation. 
Oral submissions also tend to be less cautious than those made in writing.  
 
                                            
413 Because they are not external to the Commission. 
414 AS Burrows Annual Middle Temple Lecture (unpublished 2 February 2000). This seems to 
have been the case since the LC’s early days (Gower 'Reflections on Law Reform' 261). 
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14. EMPIRICAL RESEARCH 
 
Interviewees rarely included empirical research as part of their consultation 
and tended to consider it as a third category of work that was separate from 
consultation and traditional legal research.415 However, empirical research 
does fall within the definition of consultation employed in this thesis (see 
Chapter 3) and so is considered here. The LC and the ALRC are, of course, 
free to take advantage of the findings of research undertaken by others.416 
However, sometimes the Commissions wish to learn more about particular 
issues and decide that commissioning their own empirical research is 
warranted. The Commissions do not do this often, although in recent times the 
LC has been making more use of this sort of research.417 Instead, it is usually 
reserved for those projects where, as one interviewee stated, ‘your 
conclusions would be diminished without it’.  
 
This might be because a Commission wants to test the assumptions that 
underpin an area of law. It might also be done if a Commission needs to make 
a report more persuasive, which LC interviewees noted is important if there 
                                            
415 There is also probably a fourth category: research that is neither ‘traditional legal research’ 
nor empirically based. It is very rare for the Commissions to undertake this sort of research 
although a relatively recent LC example is the commissioning of some economic modelling in 
LC Company Directors: Regulating Conflicts of Interests and Formulating a Statement of 
Duties. For a discussion of this research, see M Arden 'Company Directors and their 
Accountability' in M Andenas and D Sugarman (eds) Developments in European Company 
Law: Legal, Socio-legal and Economic Analysis (Kluwer Law International London 2000). 
416 For example, see LC Evidence of Bad Character in Criminal Proceedings (Law Com No 
273, 2001) where an appendix surveys some of the empirical research conducted in the field. 
417 See the below discussion of the following example reports: LC Damages for Personal 
Injury: Non-Pecuniary Loss (Law Com No 257, 1999), and LC Personal Injury Compensation: 
How Much is Enough? A Study of the Compensation Experiences of Victims of Personal 
Injuries (Law Com No 225, 1994). Another example of a report that drew on empirical 
research is LC Company Directors: Regulating Conflicts of Interests and Formulating a 
Statement of Duties. 
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are particular obstacles to it being implemented. This sort of research might 
also be commissioned if the project is one where public opinion is an 
important part of the final recommendations, or if it is essential to find out how 
an area of law actually works in practice. Lastly, empirical research might be 
the best way to reach particular consultees.418 For example, surveys were 
used by the ALRC in its Disability project to enable consultees with mobility 
difficulties to become involved. The general ability of empirical research to 
involve a wider group of consultees, including members of the general public, 
was acknowledged in both jurisdictions.  
 
Good examples of some of these factors in action are the two empirical 
exercises conducted by the LC in relation to its work on damages. One piece 
of research investigated how victims of personal injuries dealt with their 
damages awards419 while the second surveyed public opinion on the current 
levels of non-pecuniary damages.420 This empirical research helped to make 
these reports more persuasive, which was important because other bodies 
had reported on the issue of damages in the past and the Government had 
failed to act. The law also made a number of assumptions about how 
damages were spent by victims and some of these were shown to be false. 
Finally, public opinion was relevant to the evaluation of the loss being 
compensated by damages, hence the appropriateness of a public opinion poll. 
 
                                            
418 See also Kirby Reform the Law 62, where Justice Kirby notes the ability of empirical 
research to speak for the inarticulate and disadvantaged. 
419 LC Personal Injury Compensation: How Much is Enough? A Study of the Compensation 
Experiences of Victims of Personal Injuries. 
420 LC Damages for Personal Injury: Non-Pecuniary Loss 38-49. 
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Empirical research was considered by interviewees to be a useful part of a 
Commission’s reform toolkit. It helps identify what the real issues actually are, 
rather than what they are assumed to be, and also adds legitimacy to the 
Commissions’ final conclusions. One particular advantage of high quality 
empirical research is that it enables a Commission to go beyond relying just 
on anecdotes. The major obstacle though is cost as this sort of research is 
expensive. Both Commissions struggle to afford anything other than a simple 
exercise without additional funding, which would usually come from the 
Government. A second related obstacle is the expertise needed to do 
empirical research properly. Small projects can generally be done in-house, 
but for larger exercises outside help is usually needed and again this adds to 
the cost. Realistically, although empirical research can be a valuable part of 
the reform process, unless it is a very modest study, the cost is nearly always 
prohibitive. 
 
15. PROCESSING CONSULTATION RESULTS 
 
Once consultation ends, the task is then to use the results of that exercise. 
This means dealing with the material so that it can be considered when 
formulating recommendations. At its most basic level, this involves at least 
reading or listening to the consultation material and thinking about what 
different consultees are saying on particular issues. However, it is suggested 
that given the volume of material that these exercises tend to produce, it may 
be difficult for consultation to have a valuable impact unless it is organised in 
a manageable and useable format. This section considers the extent to which 
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the Commissions undertake the processing of consultation results, beyond 
simply reading them. 
 
A large bulk of the consultation material comes from written submissions 
responding to formal consultation documents. Both Commissions write a letter 
of thanks to the consultee but from here, the LC and the ALRC take different 
paths. The LC is particularly conscientious in how it processes its written 
submissions as it summarises them in a document called an ‘analysis of 
responses’.421 The Commission has even produced a document to assist its 
staff with the self explanatory title: A Guide to Preparing an Analysis of 
Responses Arising from Consultation. This analysis ‘provides a useful starting 
point for getting an overall flavour of the responses’ and was seen as an 
important step in the consultation process by a substantial majority of 
interviewees because it feeds into the writing of the draft report. One 
interviewee thought the analysis is ‘important because that is going to be the 
blueprint from which to work [when writing the report].’ 
 
This analysis of responses can be quite a substantial document, exceeding a 
couple of hundred pages in some cases. The goal is that the consultation is 
analysed comprehensively at this stage so that further reference to the 
original responses is needed only rarely. A Research Assistant usually writes 
this document, although more complex ones may be done by a staff member 
                                            
421 See generally LC A Guide to Preparing an Analysis of Responses Arising from 
Consultation. 
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at Government Lawyer level.422 A few interviewees chose to use a 
Government Lawyer as standard because of the importance of the document. 
Other approaches used include having the document prepared by an outside 
consultant or an academic, or at one time the Commission had the voluntary 
services of a former high ranking civil servant.423  
 
The analysis of responses is usually structured around the questions asked in 
the consultation paper.424 The responses to each question are summarised 
while making the position of the various consultees clear. Quotes from key 
submissions are sometimes included and there is also usually a section for 
other comments or key themes raised by consultees. Another feature of this 
document is that it usually does some ‘number crunching’ or a ‘broad 
numerical analysis’ on the different questions giving an indication of the level 
of consultee support or opposition. In fact, the LC’s Guide notes that the 
analysis tends to be done quantitatively and refers to noting percentages or 
fractions of support or opposition to proposals. Further breakdowns are also 
often produced to see whether any trends based on professional background 
or sector emerge.425 The LC also sometimes produces another document 
called an ‘abstract of consultation’ that is composed of useful quotes from the 
responses. This document was produced as standard until the middle of the 
1990s, but is only done now if it is thought to be useful.  
 
                                            
422 Although the above Guide acknowledges that different people may prepare this analysis 
as the subtitle of this document reads ‘For use by Research Assistants, Team Lawyers and 
outside Consultants’. 
423 Prior to the 1990s, it seems that recourse to outside assistance when analysing 
consultation occurred more frequently. 
424 LC A Guide to Preparing an Analysis of Responses Arising from Consultation 6. 
425 ibid 3-4. 
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Overall, the ALRC is less organised than the LC in how it processes its written 
submissions, although its approach to this exercise has evolved during the 
1990s. In the very early part of the decade, submissions were treated in an ad 
hoc fashion as it was usually just a matter of being familiar with the responses 
and what they said on particular issues. However, in the early 1990s a more 
systematic approach was taken with submissions entered into a computer 
database. Each submission was key worded for the major themes that it 
raised, the background of the consultee and perhaps also the State from 
which the submission came. This database allowed searching by these 
keywords, which interviewees thought gave an overview of responses and 
showed patterns relating to location or background. It also made the material 
more accessible and easier to organise. 
 
This new approach was made possible by the same additional funding that 
enabled the Commission to appoint a staff member specifically to organise 
consultation. Again, the value of this approach was noted and continued in 
other projects even after that funding ended. Today, the ALRC continues this 
database approach although now it also seeks a copy of all of its written 
submissions on computer disk. This allows the Commission to search 
electronically within the text of individual responses and has been very useful. 
Although this is generally how the ALRC processed its written consultation 
submissions during the 1990s, occasionally different approaches were taken. 
One rare example is that the Australian Commission has occasionally 
produced a document similar to the LC’s analysis of responses. However, this 
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was done only very rarely, perhaps if it suited the project or if the 
Commissioner wanted it.426 
 
In contrast to the processing of the written responses, neither Commission 
seems to have an official approach to processing the information that the 
other sorts of consultation produces, beyond just reading it. Presumably some 
kind of record is kept of this material but it seems that the information is not 
processed further. In terms of the LC, there is some evidence that oral 
submissions were incorporated into the analysis of responses for the 
Commission’s Mental Incapacity project427 but this seems to be unusual. 
Surprisingly, the English interviewees did not view this as being a problem, 
but this must raise doubts as to how effectively this information can contribute 
to the Commission’s decision making.  
 
The ALRC also generally does not undertake any further processing of this 
sort of consultation material either. There are exceptions though and in 
particular projects, this sort of information was processed more rigorously. In 
the Commission’s recent Managing Justice project, oral consultations were 
filed according to the key issue that they considered, while in Multiculturalism, 
it is likely that the oral submissions made at hearings were incorporated into 
the summary of responses produced for that project.428 However, apart from 
these examples, the interviews did not reveal a more systematic treatment of 
this material beyond reading it. This issue is of some concern for the 
                                            
426 For example, ALRC Multiculturalism and the Law. 
427 LC A Guide to Preparing an Analysis of Responses Arising from Consultation 3, 8. 
428 See ALRC Summary of Submissions Received in Relation to Consumer Contracts: 
Multiculturalism (internal document 1992) and ALRC Summary of Submissions Received in 
Relation to Family Law: Multiculturalism (internal document 1991). 
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Australian Commission as it relies heavily on a number of different techniques 
outside of its consultation papers. 
 
Looking at this issue of processing generally, the LC puts more effort into this 
than the ALRC. To produce a comprehensive summary of written consultation 
requires the English Commission to engage with these views in some detail 
and draw out what the material as a whole is saying. One of the key benefits 
of this process is that a Commission is forced to gain a very clear 
understanding of what the consultation says. By contrast, this depth of 
understanding is not a prerequisite for the ALRC’s key wording method of 
processing submissions. However, one benefit that the Australian method has 
is that the Commission stays closely grounded to what the responses actually 
say. Because it is working with the text of the submissions, the detail and 
context of arguments is not lost in a broader statement. 
 
16. CONTACT WITH CONSULTATION 
 
Because it is the Commissioners who are responsible for a report’s final 
recommendations, rather than the staff, it is interesting to know the extent to 
which they have contact with the consultation material that informs their 
decisions. The form of consultation material that people have the most contact 
with is a Commissions’ written submissions. The team or lead Commissioner 
at each of the Commissions receives a copy of every submission and most 
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interviewees were confident that they read all, or almost all, of them.429 The 
other Commissioners are generally less involved in this form of consultation. 
At the LC, these other Commissioners are able to rely on the analysis of 
responses and so generally only read particular submissions if they were 
interested. At the ALRC, the other Commissioners receive a copy of all of the 
submissions,430 and read varying amounts depending on their preferences. 
Some want to read all of it but more commonly, staff are asked to flag those 
responses that are seen as being important. The ALRC’s part-time 
Commissioners generally do not read the submissions unless something in a 
draft report prompts further investigation. All staff working on a project receive 
a copy of every submission and would read them as well. The only 
qualification might be if a project is divided into areas, in which case staff tend 
to concentrate of those submissions relevant to their area. 
 
Commissioners from both organisations also have a lot of contact with 
informal consultation. The team or lead Commissioner generally attends 
almost every meeting or forum in a project. The distinction at the LC between 
staff who are civil servants and the Commissioners who are not is important 
here. One of the reasons for such a high level of Commissioner involvement is 
that he or she is the only person in the team authorised to discuss the LC’s 
views openly.431 Staff are less likely to be involved in this sort of consultation 
                                            
429 Although note LC A Guide to Preparing an Analysis of Responses Arising from 
Consultation 3 which says that team Commissioners should be asked whether they want to 
receive all of the submissions or just some of them.  
430 In relation to part-time Commissioners, the cover sheet placed on the front of each 
submission received notes that these Commissioners can choose to receive these documents 
or not. 
431 LC Notes for Law Commissioners 14 describes a less rigid position. It states that senior 
staff members of the Commission may talk to the media but they are ‘encouraged to be 
circumspect’. 
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although they still often attend in a supporting capacity. An even higher level 
of Commissioner involvement is common at both Commissions for techniques 
like seminars or conferences. In these cases, Commissioners other than the 
team or lead Commissioner are usually involved as well.  
 
There is also a high level of Commissioner involvement in the ALRC’s formal 
travelling consultations such as its hearings and public workshops. They are 
nearly always conducted by at least one Commissioner who is usually 
accompanied by one or two staff members. Part-time Commissioners might 
also attend if they are able. In addition, Commissioners and staff from both 
organisations have a lot of contact with their consultants. The ALRC holds 
regular consultants meetings that are attended by all of the staff working on 
the project and Commissioners, including the available part-time ones. 
 
To some extent, this issue of contact with consultation is linked with who 
writes the Commissions’ reports because evaluating the views received 
through consultation is an important part of drafting recommendations. It is at 
this stage that the opinions of consultees are tested, compared and 
evaluated. At both Commissions, most interviewees thought that staff wrote 
the bulk of a report. The team or lead Commissioner’s role is to direct the 
policy to be adopted and also generally redraft where appropriate, although 
Commissioners can and do contribute more significantly to particular reports. 
There is also Commissioner supervision of the report because it must be 
approved by the Commission, or in the case of the ALRC, any division that 
has been constituted for the project. Nevertheless, most of the responsibility 
 - 272 - 
CHAPTER 6: THE PROCESS OF CONSULTATION 
for writing a report, with the corresponding obligation to engage with the 
results of consultation, falls on the Commissions’ staff. 
 
An overall conclusion from this discussion is that staff of the Commissions 
tend to have more contact with the consultation material than Commissioners, 
particularly in terms of engaging with this material when writing reports. 
However, this delegation is reasonable and Commissioners do seem to know 
enough about the results of consultation to be able to make considered 
decisions. The high level of involvement in consultation outside of the written 
responses, such as through meetings and informal discussions, is probably 
enough to give the Commissioners a good sense of what the consultees as a 
whole are saying. They are also assisted by staff flagging particular 
consultation material as being important. Commissioners should continue to 
make awareness of consultation a priority given their responsibility for their 
Commissions’ recommendations. 
 
17. WHO IS CONSULTED 
17.1 General Consultees 
 
Having discussed whom the Commissions target to involve in their 
consultation, it is worth considering who actually accepts this invitation to 
share their views.  It is hard to get beyond quite broad generalisations 
because who is consulted varies for both Commissions depending on the 
project topic. However, it seems that the LC and the ALRC are successful in 
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consulting with the categories of people and organisations that they seek to 
involve when compiling their list of consultees. 
 
Almost every interviewee noted that their Commission consults a large 
number of lawyers and legal organisations. It was also noted that each branch 
of the legal profession is represented, although perhaps there is a tendency 
for more academics to be involved. The LC probably consults a higher 
proportion of lawyers than the ALRC.432 This is consistent with its pursuit of 
legal expertise in its list of consultees, its perception of itself as a legal body 
and the more legal nature of the projects it undertakes. Non-legal interest and 
industry groups also are consulted by both Commissions, as are companies 
and individual non-legal professionals, although claims about gaining non-
legal perspectives from these consultees need to be carefully assessed. It is 
common, particularly in larger organisations, for the consultee’s response to 
be prepared by its legal representatives. Government Departments are 
another common consultee but the special relationship that the Commissions 
have with them means that they are considered below separately. 
 
The issue of consulting members of the general public was a significant one 
for both sets of interviewees. More often than not, the LC receives some input 
from ordinary citizens but it is usually very limited. There are exceptions 
though and more consultation with the general public occurs on projects like 
Mental Incapacity. The ALRC tends to consult more ordinary citizens than the 
LC and sometimes the number of such people consulted has been quite 
                                            
432 See also Zander The Law-Making Process 449-453. 
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substantial. A unique example of this is the interim report produced in Equality 
where 60% of those making submissions were individuals other than lawyers 
or those representing interest groups.433 The ALRC is able to reach this group 
more readily because it has a wider range of consultation techniques than the 
LC and some of these additional techniques such as hearings and public 
workshops are particularly attractive to members of the general public. 
Interviewees from both Commissions were conscious of consulting ordinary 
citizens and wanted more consultation with them although they also noted that 
this was going to be very difficult. 
 
Issues that are linked with the ALRC trying to consult members of the general 
public are the topics of consulting ‘real people’ and getting beyond the usual 
consultees. This includes consulting minorities and involving the actual 
‘clients’ of a project.434 Generally the Australian Commission has some 
success in attracting responses from these types of consultees but not as 
much as it wants. However, some of its purposes are symbolic so simply 
creating the opportunity for these people to be consulted and making efforts to 
involve them perhaps can be considered a partial success. 
 
A final group of people from the general public that is consulted is the 
disaffected, or as one interviewee described them, ‘the nutters’. Consultees 
falling into this category are not sought out by the Commissions. However, 
such people become aware of the project, generally because of the publicity 
the Commissions seek, and so respond unsolicited. It is more common for the 
                                            
433 ALRC Interim: Equality Before the Law: Women's Access to the Legal System (Report No 
67, 1994) 10. 
434 The efforts of the ALRC to consult these people were discussed earlier. 
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ALRC to hear from the disaffected, again probably because of its more 
accessible consultation techniques and its wider attempts to get out into the 
community. LC interviewees reported only limited contact with this type of 
person. Most interviewees dismissed the value of consultation with the 
disaffected, but a couple did argue that it is still important for this group to 
have its say as it represents a section of the community. 
 
Although the Commissions do not control who is actually consulted, they are 
proactive in trying to seek out particular consultees in whom they are 
interested. As well as their efforts to reach additional consultees discussed 
above, interviewees noted that they sometimes contact specific people or 
organisation by letter or phone to try and persuade them to become involved 
in consultation.435 These consultees were described by one interviewee as 
being the ‘key players or from the key constituencies’. Although the 
Commissions did not ‘pick and mix’, it was regarded as important to have 
responses from certain groups. 
 
Some interviewees raised a few concerns about whom they consulted. The 
major concern was that the group of people and organisations involved are 
not representative. One former LC Commissioner interviewed expressed his 
concern: ‘… whether that is actually a good representative sample of some 
sort of body of opinion that misses out many other bodies of opinion, I don’t 
know.’436 Part of this problem is that those who are involved in the process are 
generally self-selected. People are more likely to respond to a consultation 
                                            
435 LC A Guide to Preparing an Analysis of Responses Arising from Consultation 2. 
436 Cretney also notes this concern (SM Cretney 'The Politics of Law Reform - A View from 
the Inside' (1985) 48 MLR 493, 505). 
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exercise if they are interested in the issue or if they disagree with the 
proposed reform.437 A reasonable balance in the representativeness of the 
consultees can also be disturbed by a group manufacturing a large number of 
responses.438 
 
These problems are inherent in the nature of consultation. It is an open and 
ad hoc exercise so, unlike a more controlled empirical evaluation, it will not 
produce a representative group of consultees. This does not prevent the 
Commissions, however, from relying on their consultation. Even if the 
consultees are not a representative sample, generally there will be a 
representative of all of the relevant interests in an area amongst the 
responses that a Commission receives. Further, consultation material is 
generally not assessed numerically, so an unrepresentative group of 
responses will not in itself persuade a Commission to recommend a particular 
course of action (see Chapter 7). A related concern is that people or 
organisations who should be consulted are omitted from the exercise. This 
does happen sometimes, although it seems to be less of a concern for the LC 
with its lists of consultees, which over time have become quite refined. There 
is little that can be done other than for the Commissions to continue with their 
best efforts to reach those whom they believe should be consulted.  
                                            
437 North 'Law Reform: The Consultation Process' 21. 
438 ibid 25. 
 - 277 - 
CHAPTER 6: THE PROCESS OF CONSULTATION 
17.2 Consultation with Government 
 
The LC and the ALRC both targeted their respective Governments and their 
Departments as consultees and were nearly always successful in achieving 
some level of consultation with them.  Generally, however, the Commissions 
have sought more contact than the Government has been able or prepared to 
give. The difficulties in getting Government to engage with the Commissions 
were discussed in Chapter 4 with one LC Commissioner commenting that 
‘they tended to want to keep their powder dry.’ The main reason for this is that 
Departments do not want to commit themselves before they and the Minister 
have seen the report, even though a Departmental submission could not bind 
them or the Minister. Other reasons include that they are too busy, they do not 
want to waste their time and that they know that there is a further final round 
of consultation that is still to come. 
 
There are a number of factors that affect the extent to which a Government 
will consult with its Commission. One factor is the closeness of the 
relationship between the two. For example, when the ALRC’s relations with 
Government deteriorated, the lines of communication and consultation were 
reduced. To facilitate better links between the ALRC and the Attorney-
General’s Department, a staff member in charge of liaison is now appointed 
for each project at both organisations.439 Another consideration relevant to 
how much consultation takes place with Government is whether it has 
                                            
439 Email filed in ALRC Civil and Administrative Penalties Reference - Management. These 
staff members at the Attorney-General’s Department are called ‘Technical Co-ordinators’. 
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particular expertise in the topic that the LC or the ALRC is considering. A final 
factor that has been particularly relevant in the Australian context is the views 
of the Attorney-General’s Department. The two successive Deputy 
Secretaries from the Department expressed very different opinions on the 
appropriateness of the Government consulting with the ALRC.  
 
In terms of formal submissions, LC interviewees noted that some parts of the 
Government would respond to a consultation paper but that others would 
not.440 This lack of consistency probably reflects the different approaches of 
Government Departments over the years. This is also the situation in Australia 
where the best example is the Attorney-General’s Department. David 
Edwards, while Deputy Secretary of the Department, took the view that a 
submission should be made by his Department. However, his successor felt 
differently so formal submissions were no longer made. 
 
Even if formal consultation was not forthcoming, there was nearly always 
some informal contact between a Commission and their Government. Most 
interviewees from both jurisdictions thought this consultation took place 
throughout a project.441 Again, however, there was a suggestion that 
Government is still quite cautious in giving its views even in this informal 
setting. There are also other opportunities for contact between the 
Commissions and their Governments, albeit not for the purpose of 
                                            
440 For a more radical solution to this problem, see Lord Hooson 'Reform of the Legislative 
Process in the Light of the Law Commissions' Work' (1983) 17 The Law Teacher 67, 70. This 
article suggests that Government Departments should be required to provide a detailed 
response to consultation papers or be deemed to agree with the proposals they contain.  
441 See also House of Commons Home Affairs Committee The Work of the Law Commission, 
Minutes of Evidence (Session 1993-1994, 418-i). 
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consultation. One such opportunity is the regular meetings between the two to 
discuss the implementation of reports and the progress of current Commission 
work.  
17.3 Evaluation of Consultees 
 
Some consultees are more persuasive than others, and a number of 
generalisations emerged as to how helpful or influential different categories of 
consultees were. The strongest trend in both jurisdictions was that the 
submissions of lawyers are nearly always more persuasive than those from 
people without legal training. Contrasts made between submissions that were 
‘useful’ and ‘useless’ generally involved a comparison of a legal submission 
with one from a non lawyer. It was not asserted that people without legal 
training were never persuasive; it was just that persuasiveness was less 
common. This general point is qualified in the Australian context because the 
contrast between lawyers and lay people is much less stark in projects that 
involve a lot of social policy considerations. 
 
There are also further differences that can be seen within the legal profession. 
Unsurprisingly, practitioners in both jurisdictions are very useful in thrashing 
out the practical details of proposals. Judges also give good practical 
feedback, although time constraints often mean their responses are quite 
brief. Their views are additionally persuasive because of their high standing in 
the profession. Also very persuasive, and particularly so in Australia, are the 
major legal representative bodies. Finally, the views of academics are very 
highly valued as their submissions are often more comprehensive than others 
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and generally contain more detailed and reasoned thought. The importance of 
academic feedback was particularly important for LC interviewees, probably 
because it is valuable in analysing the English Commission’s more legal 
topics. 
 
Non-legal interest groups and organisations are also quite persuasive, 
although usually less so than those from legal backgrounds. Their responses 
often contain useful information and well reasoned arguments, although it is 
always important to temper the inevitable self interest. This group of 
consultees is often more persuasive than would otherwise be the case 
because of its political power. Commercial interests, in particular, often impact 
on the thinking of both Commissions because of the pressure they can exert. 
The political power of Governments and their Departments also make them 
very persuasive consultees. Both Commissions listen very carefully to any 
views that their Government may put forward. However, the actual quality of 
their responses overall is less notable as both sets of interviewees were often 
disappointed by the submissions from this group of consultees.  
 
The least useful category of consultees is individuals without legal training. 
Within this category, there were some consultees of value such as those 
whose views are based on specific expertise or a profession such as a doctor 
or accountant commenting on areas where they have experience. However, 
those who can be described as ‘ordinary citizens’ are generally of limited use 
and some are ‘useless’. This was particularly emphasised by interviewees 
from the LC, most of whom had doubts about whether ordinary citizens could 
 - 281 - 
CHAPTER 6: THE PROCESS OF CONSULTATION 
usefully contribute. These doubts were not universal though and some 
interviewees from both jurisdictions acknowledged that submissions from 
ordinary people have at times been very valuable.442 
 
One reason why it was felt that ordinary citizens’ submissions were less useful 
was because they are often very emotional and are simply ‘knee jerk 
responses’ or ‘gut reactions’. Another is that the issues that have to be 
decided are too complex and difficult for non lawyers to engage with. A final 
reason why ordinary citizens’ submissions are of limited use is because they 
are usually only their personal story. Whether these stories are of any value 
was a contentious point. A majority of interviewees, and a stronger majority of 
those from the LC, felt they are of only limited value. It is only one person’s 
experience and is such a small part of the wider picture. Another problem is 
that sometimes some of the personal stories come from the disaffected and 
so are not always relevant or coherent.  
 
However, a smaller number of interviewees, mostly from the ALRC, felt that 
approach is too narrow. One benefit of personal stories is that they educate a 
Commission about how the ordinary users of the law view it. They also show 
in a practical way where the law is defective. As Justice Kirby noted in his 
interview, these sorts of submissions ‘can make the challenge of justice more 
clear to the mind of the policy maker.’443 Another way in which these 
submissions can be useful is by extracting from the specific experience the 
                                            
442 A good example given by Lady Hale of Richmond was the inclusion of s91(14) in the 
Children Act 1989 (UK), which was based on a letter written by ‘an ordinary woman.’ 
443 Interview with Justice Michael Kirby (11 August 2000, Sydney). See also Kirby Reform the 
Law 59-60.  
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general issues that are indirectly involved. This obviously requires more work 
of the Commissions but as Justice Kirby cautions, ‘the Law Reform 
Commission has to be very observant that it is not simply dismissive because 
they [individuals] are not putting their submissions in a structured way.’444 A 
submission made by an ordinary citizen in the ALRC’s Managing Justice 
project445 makes this point even more clearly. Having described the way in 
which this person felt mistreated by the family law system, the submission 
concluded by saying:  
 
‘I acknowledge that my comments lean towards a personal nature. 
However, I am confident that you will appreciate that underlying 
personal comments are issues of a general nature that exist in the 
Family Court process and warrant further examination.’446 
 
It is probably right to assess these individuals’ personal stories as being less 
helpful than other consultees’ submissions. Some may not be relevant and 
those that are on point may require some work to dig out the helpful material. 
Only rarely in one of the stories does a consultee then go on to make a direct 
connection with what sort of recommendations should be made. However, 
they do provide information and perspectives that other consultees do not 
have. It is also unreasonable for a Commission to consider only those 
submissions that come in a neatly packaged and easily accessible format. 
                                            
444 Interview with Justice Michael Kirby (11 August 2000, Sydney). 
445 ALRC Managing Justice: A Review of the Federal Civil Justice System. 
446 Confidential submission made to ALRC Managing Justice: A Review of the Federal Civil 
Justice System. 
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Both Commissions should be careful to make sure that they are open to the 
benefits that such stories can bring. 
 
A final comment that can be made about specific consultees relates to 
submissions made by organisations. A couple of interviewees in both 
jurisdictions noted that these submissions are sometimes less useful because 
they often reflect a compromise from within the organisation and so are more 
cautious. One former LC Commissioner described another drawback of this 
sort of compromise: ‘There was always a tendency, of course, for it [the 
submission] to be a camel – a horse designed by a committee. They didn’t 
have the single minded focus of an expert’ making a submission on his or her 
own. 
 
18. REFLECTING ON CONSULTATION 
 
A final aspect of the consultation process is whether a Commission reflects 
upon an exercise to see how it could be improved in the future. The LC does 
not seem to have a formal review after each project to see whether the 
consultation exercise conducted, or the conduct of the project as a whole, 
could be improved. The ALRC also lacked a review mechanism until the 
middle of the 1990s. At this time, a procedure was introduced whereby a short 
report was written at the end of each project evaluating how it was managed, 
including its consultation. However, this review does not seem to be given 
much weight because it was mentioned by only a couple of interviewees and 
was described by one as being superficial or cursory.  
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It is suggested that the Commissions may wish to think more about a final 
step in their consultation process that reviews the preceding exercise. It is 
accepted that a Commission can improve its consultation without doing this, 
and indeed interviewees gave examples of how individual Commissioners and 
staff tried new approaches or modified old ones in light of their experience, 
without the benefit of a formal review. However, one of the concerns identified 
in Chapter 5 was a lack of thought and discussion about the Commissions’ 
consultation. A review at the conclusion of an exercise could encourage more 
inquiry into how consultation could be improved. The creation of some sort of 
ongoing corporate knowledge is also particularly important for an institution 
with a relatively high turnover of staff and Commissioners. Failure to record 
what works and what does not work can mean that the lessons of experience 
will be lost as people leave the Commission.  
 
19. CONCLUSION 
 
The two main features of the expert and the inclusive models of consultation 
have already been outlined in earlier chapters. First, the LC emphasises 
seeking out consultees with expertise, whereas the ALRC’s target audience is 
wider due to its ‘participatory approach’ to law reform. Secondly, while the 
ALRC makes a special attempt to consult across Australia, the LC’s exercise 
does not seek specifically to involve different parts of the country and 
therefore is based primarily in London or the South East of England where the 
majority of expertise is to be found. This chapter goes beyond these two 
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features and through its comprehensive description of how the two 
Commissions consult, develops further the contrast between these models. 
 
The LC’s expert model is evident at many stages in the Commission’s 
consultation process. For example, the search for expertise is the dominant 
factor in constructing its lists of consultees. Those without particular 
knowledge or experience, such as members of the general public, are not 
excluded but without particular efforts to include them, very few ordinary 
citizens take part in the LC’s consultation. As a result, a significant number of 
lawyers are both sought out and consulted by the English Commission. The 
techniques of consultation employed by the LC also favour an expert focus. 
The Commission’s primary technique, the consultation paper, involves 
commenting on quite lengthy and detailed documents. While this technique is 
useful for consulting those with particular expertise, other potential consultees 
may struggle to engage with these sorts of documents. 
 
The ALRC’s inclusive model of consultation is also developed further by this 
chapter, for example, in its description of how the Commission constructs a 
list of consultees for each project. Expertise is a factor but it seems almost as 
though the Australian Commission seeks to include everyone with an interest 
in the project and it is simply assumed that this approach will produce the 
necessary expertise. One outcome is that a significant number of lawyers are 
sought out and consulted, but there is also a noticeably higher level of 
participation by those without particular expertise, such as members of the 
public. This is also facilitated by the techniques of consultation employed by 
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the ALRC. The Australian Commission’s style of consultation is more inclusive 
than the LC’s because it conducts more consultation and uses a number of 
different consultation methods, thus providing greater opportunities for 
consultees to contribute. Further, a number of the methods employed are 
designed specifically to extend the Commission’s contact with different 
sectors of the community. A good example is public hearings, as they provide 
direct and personal access to the Commission for any member of the public 
who wishes to have their say. 
 
The differences between how the LC and the ALRC consult have been 
emphasised strongly, but the processes of the two Commissions are not as 
different as is first apparent. The main reason for this is that some of the 
distinguishing features of the ALRC’s formal process are matched by the LC 
in its informal consultation. A good example of this noted above is the 
Australian Commission’s technique of formally appointing a large and diverse 
group of consultants. This group functions like a ‘think tank’ and provides an 
opportunity to engage with these people throughout the project. The LC has 
not traditionally appointed such a group of people to assist formally in this way 
but it commonly engages with consultees throughout a project who fulfil a 
similar function. The same argument was made in relation to the 
Commissions’ publications. The ALRC often produces two consultation 
documents while the LC generally uses only one. However, the English 
Commission does more informal consultation before issuing its document and 
this fulfils a similar function to the first publication of the Australian 
Commission, the issues paper.  
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This discussion of similarity in consultation reveals a further contrast between 
the LC’s approach and that of the ALRC. The English Commission utilises 
informal consultation more often than its Australian counterpart. As has 
already been noted, the ALRC includes a number of different steps in its 
formal process, while the English Commission is content for much of its 
consulting to be approached informally. Arguably the formality or informality of 
consultation makes little difference in terms of its use instrumentally. Ideas, 
opinions and advice from consultees are capable of improving a 
Commission’s report regardless of whether this material is received formally 
or informally. Indeed, it could be argued that informal consultation is a more 
efficient approach because there are not the same procedural hurdles to jump 
though as there are with formal consultation.  
 
However, the other political and symbolic functions of consultation are 
achieved less effectively by an informal exercise. This is because these 
functions place a greater emphasis on the Commissions being seen to 
consult. Indeed, an informal exercise could be inconsistent with these 
functions of consultation if it is perceived as being exclusive and closed from 
wider participation. This alludes to another distinction between formal and 
informal consultation. Formal consultation generally, although not always, is 
open to all who wish to contribute. Consultation documents or public hearings 
are forums in which anyone can have their say. By contrast, informal 
consultation tends to be more selective in the views that it reaches. Perhaps 
this is why the ALRC has tended to formalise many of its steps in the 
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consultation process. Its greater emphasis on political and symbolic functions 
and its desire to consult inclusively are best achieved through formal 
consultation. 
 
This chapter also sheds some light on the reasons why the LC and the ALRC 
consult because in describing the Commissions’ processes, interviewees 
reveal what motivates them to consult as they do. Sometimes particular 
purposes are explicitly identified as driving a specific consultation event. Other 
times, the goals that are driving consultation are not articulated but are 
nonetheless still clear from interviewee comments. This is a particularly 
reliable way to ascertain what purposes of consultation the Commissions 
endorse because interviewees are describing their consultation process and 
so are forced to ground comments in the reality of their practice.  
 
The primary goal of the LC’s consultation is to help the Commission formulate 
high quality reform proposals. There were strong references to consultation 
improving the reception that reports receive, but these concerns were 
secondary to the quality of a report’s recommendations. Principled reasons for 
consulting were discussed only fleetingly. By contrast, a major driver of the 
ALRC’s consultation is the goal of involving people. This is partly for principled 
reasons but of greater importance is the potential political benefit of improving 
the reception that a report receives. Interviewees were conscious that 
involving people in consultation improves a report’s credibility and can help 
prevent opposition. The ALRC interviewees were still very conscious of the 
value in consulting to improve the quality of its recommendations but this 
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issue was not of the same importance as it was at the LC. Perhaps the 
Australian interviewees assumed that if enough consultees are involved, then 
from within that group there will be the expertise needed to help produce good 
reports.  
 
This difference in approach is consistent with how interviewees responded 
when they specifically addressed the issue of purpose (see Chapter 5). The 
LC gave greater weight to the instrumental goals of consultation when 
compared with the ALRC, while the Australian Commission consulted more 
often than its English counterpart for political and symbolic reasons. However, 
there was a shift from when interviewees specifically discussed the purposes 
of consulting to when they described the process of consultation and the 
reasons why it is actually done. Instead of a number of purposes being 
strongly endorsed, as was the case when this issue was specifically 
considered, when interviewees were describing their consultation, their 
reasons for consulting became narrower. One primary goal tended to be 
emphasised strongly, while the other purposes that were endorsed earlier as 
important (although not as being the principal purpose) received only limited 
attention.  
 
Perhaps there is an assumption that in pursuing the primary purpose of 
consultation, these other secondary goals will also be achieved. So, for 
example, the LC in seeking out those who can improve the Commission’s 
recommendations assumes that it will also involve the right people who will 
bring credibility to the report. The ALRC may also be assuming that in seeking 
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to involve as many people as possible those experts who are useful in 
producing a good report will also be reached. Another contributing factor is the 
lack of connection that exists between the purposes of consultation and the 
exercise that follows. Apart from some limited discussion in relation to 
particular techniques, the purposes articulated at the beginning of an interview 
generally did not seem to drive the consultation exercise that interviewees 
then went on to describe. It was as if the purposes of consultation were 
identified and then put aside while the real business of consulting was 
attended to. That is not to say that the purposes of consultation were 
irrelevant to how it was done. However, instead of the reasons for consulting 
explicitly guiding the exercise, these considerations were often incorporated, 
but not articulated, as part of the more practical decisions such as whom to 
consult and how. This raises some genuine concerns including the possible 
danger that the Commissions may not be consulting for the purposes they 
have chosen. This can lead to consultation that is ineffective, ad hoc or driven 
by idiosyncratic factors (see Chapter 5). 
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1. INTRODUCTION 
 
This chapter considers the impact of consultation. It is also a good opportunity 
for consolidation and reflection as it evaluates the extent to which the LC and 
the ALRC are successful in achieving the purposes of consultation discussed 
in previous chapters. That consultation does influence the Commissions was 
not doubted, but interviewees did question whether all of the purposes 
endorsed are fulfilled. Included in this discussion is an overall evaluation of 
the consultation conducted by the Commissions. The next section of this 
chapter then discusses what makes consultation influential, and why particular 
submissions are more persuasive than others. Factors such as the identity of 
a consultee and the quality of arguments affect the weight that a submission is 
assigned. Although this evaluation of consultation by the Commissions is an 
intuitive process, there is an attempt to articulate the role that consultation 
plays in a decision maker’s thinking. The chapter concludes by looking 
beyond consultation. The input of consultees is a valuable part of the decision 
making process, but it is only part of it. Some of the many other factors that 
can influence a Commission are identified and briefly discussed. 
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2. THE IMPACT OF CONSULTATION 
 
This section explores the connection between the purposes of consultation 
and the impact that it has. In other words, have the LC and the ALRC 
achieved the goals that they set for their consultation? A few qualifications 
should be made in relation to the conclusions that follow. The first is that these 
conclusions are based primarily on the opinions of interviewees from the LC 
and the ALRC, along with some supplementary analysis of documents. This is 
important to note because some impacts of consultation relate to how other 
groups perceive the Commissions and their reports. This thesis only drew on 
limited input from other perspectives such as the views of consultees or 
Government Departments. Some interviews were conducted with Government 
officials although not enough to permit safe generalisations.447 Limited insight 
of the consultee perspective was also available from some interviewees who 
had, in other capacities, been consulted by one of the Commissions. There is, 
however, still some value in discussing the perception that Commissioners 
and their staff have on how others view the Commissions’ reports. Their 
opinions on how reports are received affect how they approach their 
consultation in the future. 
 
A second qualification is that it is very difficult to be sure what impact 
consultation actually has. For example, a report may cite the value of 
arguments identified through consultation as persuading a Commission 
                                            
447 Extensive interviews with these groups of people were not practically or financially 
possible. 
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whereas in reality, the Commission was driven by a desire to avoid 
disagreement with a powerful interest group. Despite this danger, it is 
suggested that the discussion that follows is a relatively accurate description 
of the impact of consultation on the LC and the ALRC. Many interviewees 
were frank enough to acknowledge motives that might be frowned upon, such 
as overtly political factors, which indicates the validity of this study. 
2.1 Better Reports 
 
Nearly every interviewee identified improving the quality of their Commissions’ 
reports as being the major goal of consultation and it is clear that it does help 
the Commissions achieve this goal. As was the case with the corresponding 
purpose, the interviews revealed two aspects for this outcome: consultation as 
a form of research that teaches the Commissions about the area being 
investigated, and consultation that helps produce better reports. Again, most 
interviewees realised that these two possible outcomes of consultation are 
connected but a number did not.  
 
An interesting shift in opinion that became apparent when interviewees were 
discussing the outcomes of consultation was a greater emphasis on the 
aspect of writing better reports. This can be contrasted with the discussion of 
the purposes of consultation, where more attention was directed to its 
research aspect, even though the substantial majority of interviewees also 
thought it would help their Commission write better reports. However, as 
interviewees turned their minds to what consultation achieved, the outcome of 
assisting the Commissions to write better reports became more important. 
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Consultation as research was still mentioned, but by this stage it was 
secondary to the goal of improving final recommendations. Timing is the key 
to this shift in emphasis. Thinking about the impact of consultation draws 
attention to the later stages of a project when a report is being drafted. This is 
different from the early step of choosing the purposes of consultation when 
the Commission is still learning about how the area of law works and so is 
more likely to be focused on research. 
 
This shift in emphasis is of some concern. Both Commissions are decades old 
and have produced many reports. This experience should have brought 
greater understanding of the purposes of consultation and its outcomes. 
Perhaps part of the problem is that many of the people actually doing the 
consultation do not have that experience of working through a number of 
reports. This experience would enable people to connect purposes with 
outcomes and see the extent to which the process is successful. With projects 
generally taking at least a couple of years, many staff and Commissioners 
may not have the opportunity to see a number of projects unfold. Again, this 
problem could be minimised if the Commissions had a clear set of formal 
institutional goals for consultation to guide Commissioners and staff. 
 
As was noted above, the time when consultation is particularly useful as 
research is in the early stages of a project. A number of Australians and a 
couple of LC interviewees highlighted consultation’s unique capacity to access 
important information that is not otherwise available in books or literature. An 
example of this is teaching the Commissioners and their staff how the law 
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actually operates in practice. This practical perspective was seen as 
especially important as often the Commissions may not have particular 
expertise in the field being considered. This is especially so for the ALRC as it 
is more of a generalist body than the English Commission. However, this 
practical perspective does not only come from consultees with legal expertise. 
Sometimes consultation also shows how the law affects ordinary people. This 
was a particular theme for ALRC interviewees as the Australian Commission 
receives a lot more responses from the general public. Much of this input is 
received by way of anecdotes, the value of which is discussed below. 
Consultation is also an excellent way to access non-legal expertise that the 
Commissions, with their professional staff and Commissioners nearly always 
being all lawyers, simply do not have. 
 
Another important outcome of consultation as research is that sometimes it 
identifies issues or problems that might otherwise be missed.448 A classic 
example for the ALRC is the issue of domestic violence in its Equality 
report.449 This topic had not been identified as a central issue until the 
consultation when it became clear that it was one of the critical problems that 
the Commission should address in this project. Consultation was not always 
successful in achieving this result though, as a few interviewees remembered 
occasions when the LC and the ALRC had failed to identify issues that later 
became important. 
 
                                            
448 See also WH Hurlburt Law Reform Commissions in the United Kingdom, Australia and 
Canada (Juriliber Edmonton 1986) 345. 
449 ALRC Interim: Equality Before the Law: Women's Access to the Legal System (Report No 
67, 1994) and ALRC Equality Before the Law (Report No 69, 1994). 
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The second aspect of this impact is that consultation produces better reports. 
One way that consultation helps a Commission do this is by suggesting a 
solution or new approach to a problem. However, this is quite rare as the 
Commissions do a great deal of research and thinking so it would be very 
unusual for a consultee to come up with something entirely new.450 It is more 
common for consultees to help the Commissions by refining and improving 
existing proposals. In particular, consultation is an excellent way to ‘reality 
test’ recommendations to ensure they are not just intellectually sound. At this 
stage of the process, both sets of interviewees emphasised the value in 
having ongoing dialogues with consultees about the proposals as they are 
being refined. Also important is accessing expertise that a Commission does 
not have, as well as just getting a different perspective as this might trigger a 
new approach. 
 
Linked with this distinction between actually formulating proposals or just 
refining existing recommendations is a comparison between consultation that 
influences the policy or values that underpin proposals, and that which just 
impacts on the details or mechanics of a recommendation or its ‘nuts and 
bolts’. It is clear that consultation does have an impact on the details of 
proposals. For example, many of the changes prompted by consultation are 
made as a result of the reality testing discussed above. However, it is also 
clear that consultation has much less of an impact in terms influencing the 
                                            
450 See also LCB Gower 'Reflections on Law Reform' (1973) 23 U of Toronto LJ 257, 263 
where Professor Gower, one of the first LC Commissioners, was of the view that consultation 
was not usually a source of genuine help. Although compare with the views of another LC 
Commissioner of the same era (AL Diamond 'The Work of the Law Commission' (1976) 10 
The Law Teacher 11, 14-15). 
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values underlying a Commission’s proposals. The staff and Commissioners 
will generally have their own set of values from which they are reluctant to 
depart. This is especially so when the topic is a particularly legal one as 
experienced lawyers have often reached firm conclusions on legal issues over 
time. It may be easier to persuade a change of policy on non-legal matters. 
This distinction is supported by the examples given by interviewees of when 
consultation changed their thinking. Nearly always the difference that 
consultation made related to matters of detail, rather than a shift in the policy 
of recommendations. 
 
There is no doubt that consultation at least partially achieved the goal of 
helping the LC and the ALRC produce better reports. This statement makes 
two assumptions, both of which are reasonable. The first is that many 
alterations to reports are actually motivated by the results of consultation, 
rather than other factors. However, it is often more complicated than this 
because there are other intervening factors that may have necessitated the 
change, or at least contributed to it. The classic example many interviewees 
raised was the need to compromise in order to produce a report that was 
capable of being implemented. In spite of this complication, many changes to 
reports are prompted by consultation. The second assumption is that these 
changes are actually improvements and do produce better reports. It is 
impossible to measure this objectively, however, a Commission that is only 
influenced by the merits of different arguments would not change its reports 
for the worse. There may be other more political reasons for recommending a 
lesser solution but when a Commission is evaluating options for reform based 
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purely on the merits of the arguments, it is reasonable to assume a change 
made is one for the better.  
 
This assessment that consultation helped improve recommendations is based 
partly on the fact that both Commissions’ reports refer extensively to the 
impact that consultees’ arguments had on their decisions. It is important not to 
give too much weight to what a report says, as it may not reflect all of the 
considerations that are part of a Commission’s decision. However, the central 
role that consultation has in these reports suggests that it has at least some 
impact. Further support comes from interviewees who almost unanimously 
said that they had been persuaded at different times by the merits of 
consultees’ arguments. These statements are given weight because opinion 
was almost universal on this issue and because interviewees were generally 
pretty candid about what motivated their decisions. Many of the people who 
said that they were persuaded by consultees’ good ideas also admitted to 
being influenced by other factors that might be frowned upon, such as purely 
political considerations. 
 
Consultation does produce a better report, but in general, it does not result in 
substantial improvements. Although there have been occasions where 
consultation has had an enormous impact, it is more common, as one LC 
interviewee said, for consultation just to ‘tweak your ideas a bit’. This is linked 
with the issue of policy changes as opposed to adjustments of the details or 
mechanics of proposals. Broader changes that go to the core of a report are 
rare and improvements seem to be reserved more often to matters of detail. It 
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should not be instantly assumed, however, that this is due to the 
Commissions not having sufficient regard to their consultation. It might be 
argued that the Commissions are doing their preliminary work so well that 
their tentative views are fundamentally sound and only need minor 
improvement. Indeed a number of interviewees from both Commissions said 
that an important function of consultation is that it generally confirms that your 
views are right. There is some weight to this view. Both Commissions conduct 
significant research before consulting so it is not surprising that their tentative 
views are generally endorsed.  
2.2 Reception of Reports 
 
Interviewees identified a number of aspects in consulting to improve the 
reception that the Commissions’ reports receive from the Government and 
others. Most of these aspects seem to be achieved with modest success, 
although the glaring exception is consultation that seeks the support of 
Government.451 On occasions the Commissions are able to interest their 
Government in projects, either through involving them in consultation or by 
demonstrating widespread consultee support for recommendations.452 
Governments are particularly interested in support that comes from important 
or powerful consultees.453 However, this outcome is very difficult to achieve 
                                            
451 Again, as was the case with the purposes of consultation, only a couple of interviewees 
bothered to distinguish between persuading Ministers and persuading Government 
Departments. 
452 For example, LC Rights of Suit in Respect of Carriage of Goods by Sea (Law Com No 196, 
1991), ALRC Collective Investments: Superannuation (Report No 59, 1992) and ALRC Child 
Care For Kids (Report No 70, 1994) where Government support was based largely on the 
strength of consultation. 
453 MD Kirby 'The Politics of Achieving Law Reform' (1988) 11 Adelaide LR 315, 324. 
Conversely, opposition from these consultees can also frighten off Government (PM North 
'Law Reform: Processes and Problems' (1985) 101 LQR 338, 348-351). 
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and only rarely did interviewees feel that Government was persuaded by 
consultation. A few of the civil servants interviewed disputed this but the now 
standard practice of further consultation, beyond that usually done within the 
Government, suggests that there is substance to the Commissions’ concerns. 
This additional round of consultation seems to be almost inevitable as 
Ministers and civil servants seem inclined to be cautious. Perhaps 
consultation is now an accepted part of a Commission’s process so it no 
longer impresses a Government. Maybe the only impact that consultation can 
now have is to reduce a report’s credibility because it is not done sufficiently 
well.  
 
One difficulty in determining whether consultation attracts the support of 
Government is that a report may be accepted for a range of other political 
considerations. Reports may be implemented regardless of consultee opinion 
if they are part of the Government’s policy platform or if there are civil servants 
or a Minister who support the Commission’s proposals.454 It is for this reason 
that this thesis does not engage in a detailed analysis of the implementation of 
reports. The LC states that about two-thirds of its reports have been enacted 
in full or in part,455 while the ALRC claims that just over three-quarters of its 
reports have been either substantially or partially implemented.456 But these 
                                            
454 This ‘game of chance’ in the United Kingdom Parliament is also discussed by Lord Hooson 
'Reform of the Legislative Process in the Light of the Law Commissions' Work' (1983) 17 The 
Law Teacher 67, 69-70. For a general overview of the politics in law reform in relation to the 
LC, see SM Cretney 'The Politics of Law Reform - A View from the Inside' (1985) 48 MLR 
493. In relation to the ALRC, see Kirby 'The Politics of Achieving Law Reform'. 
455 LC Annual Report 2002-2003 (Law Com No 280, 2003) 20. 
456 ALRC Annual Report 2002-2003 (Report No 97, 2003) 20. 56% of its reports are described 
as being substantially implemented, which is when a majority of recommendations made are 
adopted, and 22% have achieved partial implementation, which is when at least some of the 
recommendations are implemented (ibid). 
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statistics say little about the impact of consultation. Consultation is only one of 
a number of factors that influences a report’s recommendations and the 
quality of those recommendations are but one of a number of factors that 
affect the chances of implementation. 
 
Another aspect of this outcome of consultation is that the LC and the ALRC 
identify potential opposition to their reports.457 Generally, both Commissions 
are effective in flushing out these consultees and making them publicly outline 
any reasons for their disagreement. However, there have been some failures. 
The ALRC struggled to engage particular consultees in Collective 
Investments458 and the LC did not anticipate the very vocal opposition to the 
Bill based on the LC’s Domestic Violence report.459 Sometimes consultation 
just fails to detect this disagreement but other times opposing views are 
tactically withheld until the final round of Government consultation (see 
Chapter 6). This ‘keeping the powder dry’ was more of a concern for LC 
interviewees as the Australian experience was that consultees prefer to try 
and ‘spike the guns as early as they can’. Overall both Commissions, and in 
particular the ALRC, are generally successful in identifying opposition to their 
reports as it is very rare for new major dissent to be raised after the 
Commissions have reported. 
 
But identifying any opposition is only half the battle. Interviewees also noted 
that having identified opponents, there is a need to try and neutralise them 
                                            
457 See also Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
347. Although note North’s concerns about the appropriateness of seeking to ‘flush out’ 
opposition (North 'Law Reform: Processes and Problems' 341-342). 
458 ALRC Collective Investments: Other People's Money (Report No 65, 1993). 
459 LC Domestic Violence and Occupation of the Family Home (Law Com No 207, 1992). 
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through persuasion, by restructuring proposals or by rebutting opposing 
arguments in the report. If this is not done successfully, those who disagree 
with a Commission’s recommendations may continue to lobby for the 
Government to reject the report. This lobbying can take place publicly, either 
in the media or in the subsequent consultation exercise that is conducted 
commonly by Government, or it may also occur more subtly behind closed 
doors. 
 
In general, both Commissions placate minor opposition successfully, usually 
by modifying recommendations in some way. Both sets of interviewees 
showed a willingness to make some concessions to avoid opposition that 
might jeopardise a report. However, the Commissions are rarely successful in 
neutralising genuine and substantial opposition. This must be disappointing 
because it is this major opposition, rather than minor disagreement, that is 
more likely to threaten their reports. It is unfair to attribute this failure solely to 
the Commissions as this sort of major disagreement is often based in 
fundamentally different values that can never be reconciled. It is worth trying 
to neutralise this sort of determined opposition but realistically, it is a goal that 
will be achieved only rarely. 
 
A further aspect of this impact of consultation discussed by interviewees was 
that involving people through consultation reduces complaint about the report 
that follows. Although it is impossible to involve and reach everyone who 
thinks they should be consulted, it is very rare for major consultees to be left 
out of a consultation process. However, it is very difficult to measure whether 
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being consulted improved the reception that consultees gave the resulting 
report. An absence of complaint could indicate that involvement brought 
satisfaction, but it could also be due to apathy. Consultee dissatisfaction with 
a Commission report may indicate a failure to achieve this goal of consultation 
but it could also be based in a disagreement about what the report should 
say.460 
 
This thesis draws only on the views of interviewees from the Commissions, 
but a few Australians asserted that involving people in consultation generally 
resulted in them supporting the report.461 There was no evidence offered to 
support this claim although it is probably reasonable to assume that this is 
right at least to some extent. Certainly in the political climate in which the 
Commissions operate, consultation is an accepted part of decision making so 
not consulting at all is likely to produce hostility. This outcome of consultation 
should not be taken for granted though. Although only of anecdotal value, 
consultees observed while attending an ALRC public hearing did seem to feel 
better having made their submission, but they were still far from placated.462 
There is also a discussion below of three ALRC reports where consultees felt 
unhappy, partly because of how they perceived the quality of the consultation 
process. Personal characteristics may play a role in the extent to which 
consultation achieves this impact. One interviewee, whose personality was 
                                            
460 For examples of where consultee dissatisfaction seems to have been based on a 
disagreement about a report’s recommendations, see the below discussion of ALRC 
Collective Investments: Superannuation and ALRC Personal Property Securities (Report No 
64, 1993). 
461 See also ALRC Annual Report 2002-2003 22-23. 
462 ALRC Public Meeting, The Protection of Human Genetic Information in Australia (12 
December 2001, Brisbane). 
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quite abrasive, mentioned some difficulties in securing consultee satisfaction, 
which was possibly a consequence of that individual’s personal style. 
 
It is interesting to note here the gap between purpose and outcome in terms of 
the ALRC’s position on this aspect of consultation. Although consulting to 
involve people and produce a positive response was considered an important 
reason for conducting consultation, the actual exercise seemed to achieve this 
goal to a much lesser extent. At most, the claim that this impact is sometimes 
achieved is based on the assertions of a few interviewees of what consultees 
felt. One reason suggested for the disparity between purpose and impact is 
that the ALRC relied on the goal of involving people as a blanket justification 
for consulting when it lacked other reasons. Because of history and 
expectations, the Australian Commission feels obligated to undertake a wide 
consultation exercise and in the absence of other justifications, involving 
people in the process to secure their support was overemphasised as a way 
to justify the breadth of consultation. 
 
Other outcomes of consultation revolve around consultee consensus, again 
the hope being that this will improve the reception that a report receives. Quite 
a number of interviewees thought that consultation allowed the Commissions 
to produce reports based on a consensus. This is probably right. The 
Commissions are keen to have their report supported by consultees so are 
generally prepared to make some concessions to reflect the views expressed 
in consultation. Even if there is no consensus, the Commissions often tried to, 
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as one LC interviewee said, ‘finesse the policy to meet as many common 
concerns as is practical’. 
 
Occasionally, the Commissions are more proactive and attempt to build, 
rather than just reflect, a consultee consensus. The classic example is the LC 
report on Carriage of Goods by Sea463 where the English Commission 
managed to produce a consultee consensus across the industry so, as one 
interviewee described, ‘it was all sewn up, cut and dried, done and dusted 
before it ever reached Parliament’. This consensus included the textbook 
writers who gave a good account of the resulting Act so the ‘constructive 
textbook writing’ discussed earlier was also successful. Building a consensus 
in this project was probably easier because there were only a small number of 
consultees in the area.   
 
Consultation also had the impact of bolstering the credibility of a 
Commission’s reports and this was a particular theme for interviewees from 
the ALRC. It adds legitimacy to conclusions because people’s views have 
been considered and also often because consultees support the 
Commissions’ recommendations.464 This desire for credibility is one of the 
reasons why the consultation conducted is described in detail in reports. This 
impact is linked closely with the aspect of securing Government support, 
although interviewees discussed this issue of credibility in terms of a wider 
                                            
463 LC Rights of Suit in Respect of Carriage of Goods by Sea. 
464 See also RT Oerton A Lament for the Law Commission (Countrywise Press Chichester 
1987) 64. 
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audience including interest groups and the general public.465 How much 
credibility a consultation process adds depends on the standard of the 
exercise and the perception of the public, interest groups and others in 
relation to its integrity.  
 
There is one final impact of consultation that was not mentioned as a purpose 
and it is probably not specifically pursued by the Commissions. This is that 
consultation makes a Commission’s report more reliable to another set of 
potential implementers: the courts. Although courts have had regard to 
Commission reports for some time, there have been a few recent English 
cases that have gone further and actually referred to the value of 
consultation.466 It is suggested that these judges felt more able to give weight 
to the relevant LC report because its recommendations were reached after 
extensive consultation.467 This breadth of experience and information is 
something that they, as judges, are not able to draw upon.  
 
Although the LC may not specifically pursue this outcome of consultation, it is 
certainly aware that the courts are a potential vehicle for implementation.468 
This development has probably occurred in England because there are a 
                                            
465 ALRC Submission to the House of Representatives Standing Committee on Legal and 
Constitutional Affairs (Vol 2, 29 October 1993) 4-5. 
466 For example, the Court of Appeal in Heil v Rankin [2001] QB 272 and the House of Lords 
in Kuddus v Chief Constable of Leicestershire County [2002] 2 AC (HL) 122 and Kleinwort 
Benson Ltd v Lincoln City Council [1999] 2 AC (HL) 349. 
467 For example, see Heil v Rankin [2001] QB 272 at 302; Kuddus v Chief Constable of 
Leicestershire County [2002] 2 AC (HL) 122 at 137; Kleinwort Benson Ltd v Lincoln City 
Council [1999] 2 AC (HL) 349 at 392 per Lord Lloyd of Berwick (albeit in dissent). 
468 LC Annual Report 2002-2003 21-22. See also Lord Hope 'Law Reform: Alternative 
Strategies to Legislation' (paper presented at conference entitled Law Reform: Catching the 
Eye of Government March 2001) 38 and Lord Mackay 'Thirty Years of the Law Commission 
1965 - 1995' (paper presented at event to mark Thirtieth Anniversary of the Law Commission 
1995) 4-5. 
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number of what one LC interviewee described as ‘LC-friendly’ judges in the 
senior judiciary. Many of them are former Chairmen or Commissioners. The 
Australian courts are yet to discuss the consultation done on ALRC reports in 
the same way.469 This is probably partly due to the fact that fewer senior 
judges have served on the Commission. Perhaps also contributing is that the 
LC tends to consider more legal topics that are more likely to arise in litigation 
than the ALRC’s projects. 
2.3 Principled Impacts 
 
Principled impacts were not discussed at all by interviewees from the LC and 
received only limited attention from those at the ALRC. These sorts of impacts 
are outcomes that result from consultation being done simply because it is a 
commendable process. The consultation conducted has not helped the 
Commission in any practical way, but there have been other outcomes that 
may be regarded as worth pursuing nevertheless, such as the symbolism of 
conducting consultation and the importance of people being able to participate 
in law making. 
 
The Australians noted two principled outcomes of consultation, the first of 
which is the value of people feeling good about contributing to the process of 
reform.470 There is no doubt that consultees are happier if they are involved in 
consultation than if they are left out. However, only rarely is consultation able 
                                            
469 ALRC reports are certainly discussed by the courts, for example in John Pfeiffer Pty 
Limited v Rogerson (2000) 203 CLR 503. However, by contrast with England, Australian 
judges have not yet referred to the consultation conducted on the Commission’s reports. 
470 ALRC Submission to the House of Representatives Standing Committee on Legal and 
Constitutional Affairs (Vol 2, 29 October 1993) 2. 
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to go beyond this weak sense of contentment and achieve a high level of 
consultee satisfaction. Australian interviewees noted that this had occurred 
only in relation to a few reports, and generally those that raised significant 
issues of social policy. The ALRC’s report on Equality471 is the classic 
example where there was a strong feeling of satisfaction amongst consultees. 
Any bolder claims of consultation achieving some kind of democratic 
legitimacy are even more doubtful, other than in a very theoretical way.472 The 
second principled impact that is sometimes achieved is the education of 
consultees and others. It was suggested that consultation helps remove the 
‘mystique and mythology of law’ and this probably does happen sometimes.473 
Again, this outcome is probably limited to more social topics where potential 
consultees include members of the general public.  
 
There was much less emphasis on principled impacts than there was on 
principled purposes for consulting. This gap is particularly noticeable at the 
ALRC. Part of this is that the principled goals that interviewees set for 
consultation are quite idealistic and difficult to achieve with limited budgets. 
Also contributing may be the temptation to give undue weight to principled 
considerations to try and cast a Commission’s consultation in a better light. 
Another factor is that it is harder to see whether the principled purposes have 
been achieved because many do not have a tangible outcome. For example, 
                                            
471 ALRC Equality Before the Law. 
472 North notes the difficulties in getting people to feel involved in the process, particularly if 
consultation is done only in writing. He strongly doubts the possibility of consultation creating 
democratic legitimacy for reform (North 'Law Reform: Processes and Problems' 340, 343). 
473 ALRC Submission to the House of Representatives Standing Committee on Legal and 
Constitutional Affairs (Vol 3, 21 February 1994) 33. See also MD Kirby Reform the Law 
(Oxford University Press Melbourne 1983) 67 and Hurlburt Law Reform Commissions in the 
United Kingdom, Australia and Canada 345. 
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consulting to meet the requirements of natural justice does not really have an 
outcome other than allowing people with an interest to contribute. It is also 
suggested that this disparity between purpose and outcome at the ALRC may 
be due to the need to justify consultation done for other reasons. As 
discussed above, a wide consultation exercise was to some extent demanded 
by the Commission’s history and others’ expectations. Some of the principled 
purposes, such as consulting people to make them feel good, may have 
served as a useful justification for doing such a wide exercise. 
2.4 Promoting the Commission 
 
Finally, consultation also helps promote the Commissions. This is achieved 
through consultation generating more consultation, and in terms of the ALRC, 
the exercise also raises the ALRC’s profile generally amongst the public, the 
media and in Government and politics. Promoting the Commissions was not a 
major purpose for consulting and the corresponding outcome received 
virtually no attention from interviewees. 
2.5 General Evaluation of Consultation 
 
Having established the impact of consultation, the issue then becomes 
whether consulting is worthwhile. This question has already been addressed 
in the context of specific techniques of consultation and specific consultees 
(see Chapter 6) but some global assessment of the value of the process is 
also warranted. Generally, consultation is a worthwhile exercise and it is a 
process that both Commissions should continue to use. Virtually every 
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interviewee agreed. There were some reservations about the cost 
effectiveness of particular techniques or the time they take,474 and there were 
also concerns about the subjectivity that is inherent in such a process. 
However, the value of conducting at least some form of consultation was not 
disputed. Certainly, it is regarded as preferable to the alternative of the 
Commissions recommending reform in isolation.475 
 
This evaluation also compares the scope of the two Commissions’ 
consultation. The ALRC conducts an exercise that is a lot more inclusive than 
the LC’s, as it consults more people and uses more methods of consultation. 
This raises the issue of whether this inclusive approach to consultation is 
worthwhile, or whether the more focused approach of the English Commission 
should be favoured. The value of different consultation exercises depends on 
what outcomes are seen as being important. The ALRC’s wider consultation 
involves more people than the LC’s exercise, so it might be considered better 
if community involvement is seen as very important. However, if the primary 
concern is to gather information, then the Australian approach might be 
regarded as wasteful, while LC’s more focused consultation would be 
considered to be more effective. Also relevant is how important these different 
outcomes are, because they must be weighed against their cost in terms of 
time and money.   
 
                                            
474 PM North 'Law Reform: The Consultation Process' (1982) 6 Trent LJ 19, 20; North 'Law 
Reform: Processes and Problems' 345 and Gower 'Reflections on Law Reform' 263. 
475 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 343-4. 
Even those who are critical of consultation done by the Commissions do not suggest it should 
be abandoned. 
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Any evaluation seeking to make an objective comparison of the two 
Commissions’ consultation is extremely difficult. The LC endorses different 
values from the ALRC in its consultation and this difference is legitimate. 
Indeed, the reasons why different values are appropriate, such as the types of 
topics that the Commissions consider, have already been discussed. It is 
possible, however, to say that the Commissions’ styles of consultation are 
generally consistent with the purposes that they set out to achieve. The LC’s 
expert model favours a more focused consultation exercise directed towards 
those with particular expertise. By contrast, the ALRC’s inclusive approach to 
consultation requires wider involvement that can only be achieved through a 
broader exercise. 
 
Most interviewees who addressed this issue thought that their Commission 
did an appropriate amount of consultation. This could suggest that the breadth 
of the Commissions’ consultation matches with the values of their 
interviewees and there is probably at least some truth in this. Realistically 
though, also motivating this consistency is a general satisfaction with current 
practice and a reluctance to acknowledge that a Commission’s consultation 
can be improved. However, not all interviewees were satisfied with how the 
LC and the ALRC consult and this may be worth exploring further by the 
Commissions. A few Australians felt that the ALRC did too much consultation 
and a few from the LC thought their Commission should be doing more. 
Certainly, both Commissions would benefit from considering the consultation 
of the other and whether their own process could be improved.  
 - 312 - 
CHAPTER 7: THE IMPACT OF CONSULTATION 
3. PERSUASIVENESS OF CONSULTATION 
 
Consultation can persuade or influence a Commission when it is writing its 
recommendations. This is a central part of the outcomes of producing a better 
report and securing a positive reception for that report. The extent to which a 
Commission is persuaded by the information, opinions, advice or ideas that 
come from consultation cannot be determined scientifically. There are, 
however, a number of factors that influence the weight that different 
consultation material is assigned. Before discussing these factors in detail, it 
is worth outlining very generally how the Commissions usually approach the 
exercise of evaluating their consultation. 
 
It seems that the Commissions always start with some kind of preliminary 
view. Even when conducting early informal consultation, some idea of the 
report’s final direction is likely. The results from consultation are received and 
each submission is weighed and measured against this preliminary view. The 
issue is whether that response to consultation requires that this view be 
modified or abandoned. In making this decision, the most important factor is 
the strength of the arguments in a response. Linked with this is the identity of 
the consultee, although this of itself is not enough to compel a Commission to 
change its opinion. Finally, the least important factor of the three is the 
numerical support for particular proposals that can be found amongst 
consultees. This probably starts to become more relevant only once most of 
the responses are received and it is possible to get a sense of the consultee 
opinion as a whole. Based on this evaluation of consultation, but also a range 
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of other considerations discussed in the next section, the Commission will 
reach a conclusion as to what reform should be recommended. 
 
An important preliminary point to acknowledge is the significant influence that 
an individual’s personal characteristics can have in this context. The 
description of how consultation material is processed and the contact that staff 
and Commissioners have with it (see Chapter 6) revealed that the detailed 
assessment of consultees’ views is often undertaken by a small number of 
people. Other staff and Commissioners will rely on their work to some extent. 
The personal characteristics of these people dealing with the consultation 
material are quite important because assessing responses and assigning 
weight is quite a subjective exercise. This means that the extent to which a 
Commission is persuaded by consultation will depend heavily on the views of 
a relatively small number of people. 
3.1 Approach to Consultation 
 
A preliminary consideration is how the LC and the ALRC approach their 
consultation and the responses that it produces. A starting point for both 
Commissions is that the final decision always rests with each of them. A 
number of interviewees from both jurisdictions noted that while consultation 
material is an important and significant influence on decision making, it is the 
Commission that actually decides. This raises the issue of whether the 
Commissions should be leaders in community values or simply reflect 
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them.476 There was interviewee support for both positions, however, most 
noted a significant reluctance to depart from the views of consultees. 
 
Another attitude that affects how the Commissions approach their consultation 
is the extent to which they are open to the results. Both sets of interviewees 
emphasised strongly how genuinely receptive their Commission is to 
consultation. This is probably right to some extent, partly because the 
Commissions are not overtly political institutions and do not have particular 
‘axes to grind’.477 However, the Commissions are not as open as was 
suggested. A few interviewees actually acknowledged this and it was clear 
from some other interviews that a few people were less open to consultation 
than they claimed. This is rarely intentional. For example, sometimes it was as 
subtle as a tendency to emphasise submissions that agree with a favoured 
view. There is also the fact that the Commissions generally reach a tentative 
opinion in their consultation documents. While this is needed to focus 
discussion, this may have the effect of putting some kind of starting point or 
weak presumption in place. 
 
Sometimes consultees have complained that the Commissions are closed to 
their views. This issue was raised more in relation to the Australian 
 
                                            
476 JH Farrar Law Reform and the Law Commission (Sweet and Maxwell London 1974) 70-1. 
477 The Commissions are not entirely apolitical though (R Gibson 'Machinery and 
Responsibilities' in G Zellick (ed) The Law Commission and Law Reform (Sweet & Maxwell 
London 1988) 44). 
 - 315 - 
CHAPTER 7: THE IMPACT OF CONSULTATION 
Commission as interviewees reported some criticisms of three of its reports.478 
In most cases, interviewees thought that this discontent was based more on a 
disagreement about what the recommendations should be, rather than on 
their views not being considered fairly.479 A good example of this is the report 
on superannuation480 as the main complaints came from the group 
representing trustee companies, whose role was recommended to be 
abolished.481 However, in at least one of these three reports, Product 
Liability,482 there seems to be some substance to these complaints. A few 
interviewees conceded that the ALRC became too firm in its conclusions early 
on and did not pay sufficient regard to consultation.483  
 
It is difficult to know whether these consultees have grounds for their 
complaints. It is easy to see how they could be based in a disagreement on 
the best way to reform. In light of the concessions made in relation to the 
Product Liability report, it is reasonable to accept the assertion that apart from 
that report, the ALRC is open to its consultation. In any event, even if these 
                                            
478 These complaints are discussed in House of Representatives Standing Committee on 
Legal and Constitutional Affairs Law Reform: The Challenge Continues (Australian 
Government Publishing Service Canberra 1994) 34-40 and the ALRC’s submission to this 
Committee, ALRC Submission to the House of Representatives Standing Committee on Legal 
and Constitutional Affairs (Vol 3, 21 February 1994) 36-41. The reports in question are: 
• ALRC Product Liability (Report No 51, 1989) 
• ALRC Collective Investments: Superannuation 
• ALRC Personal Property Securities. 
ALRC General Insolvency Inquiry (Report No 45, 1988) was also mentioned as a possible 
report complained of but these complaints were not pursued further. 
479 This was also the view put forward by the ALRC (ALRC Submission to the House of 
Representatives Standing Committee on Legal and Constitutional Affairs (Vol 3, 21 February 
1994) 40-1). 
480 ALRC Collective Investments: Superannuation. 
481 ALRC Submission to the House of Representatives Standing Committee on Legal and 
Constitutional Affairs (Vol 3, 21 February 1994) 40. 
482 ALRC Product Liability. 
483 For a general overview of the project (the article does not address these concerns raised 
about consultation expressly), see J Goldring 'Reforming Australian Product Liability Laws: 
Processes and Problems of Law Reform' (1989) 1 Bond L Rev 193. 
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complaints are accepted, they are quite limited as they target only three of the 
ALRC’s reports. An overall assessment is that both Commissions, and 
particularly the LC, seem to be generally open to the results of consultation.484 
3.2 Persuasive Arguments 
 
Submissions that contain persuasive arguments are obviously more likely to 
influence a Commission and both sets of interviewees rated this as the most 
important factor when evaluating consultation material. Persuasive responses 
are those that are clear and well reasoned. Submissions that simply agree or 
disagree with a Commission’s views are hard to use because it is difficult to 
know what reasons, if any, underpin conclusions. Submissions that are part of 
a concerted campaign, such as mass mailings, also raise doubts about how 
much thought has gone into the submission. 
 
One factor that makes arguments more persuasive is how they are presented. 
A few interviewees thought that the best way to respond is for consultees to 
structure their comments around the particular questions asked in the 
consultation document. It was surprising initially that so many interviewees 
placed so much emphasis on the value of submissions that are well 
structured. However, it is easy to see that having to search for relevance is a 
difficult exercise, so submissions that present their views clearly and simply 
are going to be more persuasive. The Commissions have to be careful 
though, not to dismiss material just because it is not conveniently 
                                            
484 The LC’s responsiveness to comments on consultation papers was also commented on in 
J Halliday 'Quinquennial Review of the Law Commission' (March 2003, available at 
http://www.lcd.gov.uk/majrep/lawcom/halliday.htm) [6.3]. 
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packaged.485 Another factor that makes arguments more persuasive is if they 
demonstrate and build on a good understanding of the law and its context. 
Perhaps this discussion at least partly explains the reasons why the personal 
stories and anecdotes of ordinary citizens are not as persuasive as the views 
of other consultees. They are generally not well structured and do not reveal a 
good understanding of the law. They also generally do not contain a lot of 
reasoning and tend, instead, to be primarily descriptive. 
3.3 Identity 
 
A substantial majority of interviewees from both Commissions frankly 
acknowledged that the identity of a consultee does have an impact on the 
weight that a submission is given. This is recognised in the LC’s A Guide to 
Preparing an Analysis of Responses Arising from Consultation, which states 
that ‘the views of some consultees may be worth more than others.’486 
However, interviewees asserted that it is not the identity or position of the 
consultee that makes a submission persuasive, but instead the experience 
and knowledge that their position or identity brings. For example, it was 
suggested that a judge’s views are not more persuasive just because they 
come from a judge. Instead these views are given weight because of the 
experience and knowledge that judges have.  
 
This argument is at least partly accepted because achieving a high standing 
or good reputation within the legal profession is often based on ability. 
                                            
485 See Justice Kirby’s caution about this in Chapter 6. 
486 LC A Guide to Preparing an Analysis of Responses Arising from Consultation (internal 
document 1994) 9. 
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However, also relevant is the potential threat to a Commission’s credibility and 
the final report’s implementation if recommendations are made contrary to the 
views of important consultees. There is also a trace of the attitude that the 
views of some should be given more weight. One very experienced 
interviewee noted that ‘there is a certain weightage [sic] in your background 
and the sort of institution that you are’. Despite the impact that identity can 
have on the weight that submissions are assigned, it is also clear that the 
Commissions are not simply mouthpieces for particular consultees. One 
senior LC interviewee asserted that ‘nothing is taken on the nod, no matter 
who says it’. The converse of this is that the Commissions seriously consider 
all submissions received regardless of who is the author. 
 
The influence of who a consultee is does not apply only when assessing the 
merits of arguments in submissions. Despite the contrary suggestion of some 
interviewees, both Commissions are reluctant to disagree with powerful 
opposition. This has meant that some of the Commissions’ more radical ideas 
were abandoned.487 One way around this described by English interviewees is 
to try and ‘tie up a package’ with them. Sometimes this negotiation took place 
publicly, but interviewees also noted other instances where more private 
compromises were reached. One such powerful consultee is the Government. 
However, due to its dual role as both consultee and recipient of reports, the 
weight given to its views is considered below. 
 
                                            
487 See also Cretney 'The Politics of Law Reform - A View from the Inside' 504 who notes the 
impact that powerful groups have on the LC. 
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A final issue relating to identity is the weight assigned to the views of 
representative bodies. A few interviewees from both Commissions noted that 
although this is not done mathematically, organisations with large 
constituencies are generally given more weight. Such an assessment should 
be approached cautiously though as most members of large organisations are 
rarely involved in the process of making a submission. It seems that the 
Commissions are alive to this concern, as it was noted that more weight is 
given to an organisation’s submission if it demonstrates that the constituents 
have contributed to its views. 
3.4 Numerical Support 
 
The most contentious factor that affects the impact that consultation has is the 
number of consultees in support of a particular view. This ‘number counting’ of 
consultees who are for and against a proposal is something that both 
Commissions do. Substantial support for a report reduces the chances of 
objections and increases the likelihood of implementation. Substantial 
opposition has the opposite effect so both Commissions are very reluctant to 
disagree with a strong consultee consensus. The LC is probably more 
conscious of its proposals being supported by consultation than the ALRC 
who, although slow to do so, seems more ready to disagree with consultees. 
 
The Commissions are not always persuaded, and on rare occasions will 
adhere to their original view. However, this unusual step is always strongly 
argued in the final report. Whether a Commission concedes to consultation or 
not depends on a number of factors. Controversial proposals usually require 
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consensus to be enacted so consultee support becomes more important in 
this situation. Differences between a Commission and consultees on issues of 
principle are less likely to bring about a change than a disagreement as to 
how a particular goal should actually be achieved. This is the distinction 
between the policy of recommendations and the mechanics or details 
discussed earlier. Personal characteristics come into play again as the 
attachment of the decision makers to the particular proposals can affect a 
Commission’s choices. 
 
Although numerical support influences decisions, quite a number of 
interviewees from both Commissions noted significant concerns about placing 
too much weight on counting consultees. The balance of responses is easily 
skewed, sometimes through deliberate manipulation by interest groups, and 
the sample of consultees could never be regarded as representative (see 
Chapter 6).488 Another concern is the how responses from corporate bodies or 
representative organisations should be counted. It is not appropriate to treat 
these submissions as one response, nor can they be counted as being from 
all of the organisation’s members. A related problem is consultees making two 
submissions: one as an individual and a second as a representative of an 
organisation.  
 
Other difficulties are created by the tendency of consultees to respond to 
every question in a consultation document. It is common for people with a 
particular interest in only one aspect of a project to do this, leading, according 
                                            
488 See also North 'Law Reform: The Consultation Process' 25 who rejects an outright 
‘quantitative, head counting’ approach but does acknowledge that numbers can be significant. 
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to a few interviewees, to a number of quick and unconsidered answers. 
Another concern is that only a few consultees comment on some issues so a 
majority of such a small number cannot be considered compelling. A final 
problem is the difficulty that Commissions can have in grouping consultees. 
Sometimes submissions are so general that they could be treated either as 
conditional support or conditional opposition.  
 
However, despite these problems, the counting of consultees is still given 
some weight by both Commissions when evaluating consultation material. 
Attaching some significance to the general trends revealed by this sort of 
analysis is reasonable. The value of a very strong consensus has already 
been noted and there are also more subtle variations that are of use such as 
the agreement of all but those from a particular sector or interest. But there is 
a limit to how far this sort of analysis can be used. Both sets of interviewees 
acknowledged that other factors, which are also discussed in this section, 
should be given more weight. Despite this, there is a concern that the LC may 
be placing too much emphasis on its numerical analysis.  
 
Former LC Commissioner, Professor Andrew Burrows ‘was always troubled 
as to how far it became a number counting exercise’.489 Certainly, the English 
interviewees as a whole referred repeatedly to differing levels of consultee 
support as being persuasive. Sometimes it seemed to become quite formulaic 
with one senior interviewee commenting: ‘Normally I take the view that no 
matter how wedded to a proposal we were, if 70 per cent of people don’t like 
                                            
489 Interview with Professor Andrew Burrows (6 December 1999, Oxford). 
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it, then it is not going to be a viable option’. The emphasis on numerical 
analysis is also reflected in the LC’s reports, many of which are littered with 
statistical breakdowns of consultation. Reliance on ‘percentages and fractions’ 
is also usually, although not always, a part of the Commission’s Analysis of 
Responses.490 In light of the doubts cast on this method of evaluating 
consultation, the weight that the LC seems to assign in this way is troubling. It 
is clear that the Commission’s number counting goes beyond being just a 
guide to general levels of support or opposition. This weakness was explicitly 
acknowledged by a couple of interviewees, and others, who were specifically 
asked about this issue, were not able to justify satisfactorily the Commission’s 
use of numerical analysis.  
 
Despite these concerns, it is likely that this criticism of the LC can be partly 
softened by suggesting that the Commission does not place as much weight 
on its numerical analysis as it suggests. Certainly the English interviewees 
showed that they were alive to the dangers of assessing consultation in this 
way. If this is so, the question then becomes: why is the LC, in its reports, 
purporting to rely on this sort of information? A number of suggestions were 
put forward by interviewees. A numerical analysis is useful for persuading 
Government or perhaps the LC uses its statistics selectively when they 
support its view. Another possibility suggested is that the results of a 
numerical analysis are presented simply because this was done in previous 
reports. These possible explanations are probably part of the answer, 
                                            
490 LC A Guide to Preparing an Analysis of Responses Arising from Consultation 6, 9. By way 
of example, see LC Partnership Law: Analysis of Responses to the Law Commission (LC File 
No 269-199-13, June 2001).  
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although the LC does seem to place too much weight on its numerical 
analysis.  
 
A final point to note is that it is actually quite rare for consultation to produce a 
compelling consensus. This is particularly so in relation to difficult or complex 
issues where the Commissions are especially seeking some guidance from 
consultation. In fact, the issues being considered might be so complex and 
difficult partly because of the strong contrast of opinions on what the law 
should be. Another situation when a consensus may be difficult to find is when 
submissions are so general that they could be treated either as conditional 
support or conditional opposition. These difficulties can create problems if a 
Commission feels compelled to have the support of consultation. One very 
senior ALRC interviewee suggested that this was a concern for the Australian 
Commission and that it might sometimes overstate the value of consultation or 
give greater emphasis to those views supporting particular proposals. Similar 
comments about the ‘careful’ presentation of consultee numbers were also 
noted in relation to the LC.491 It is not suggested that either Commission is 
dishonest in presenting the results of consultation. But it is possible that the 
Commissions may focus on those views that support their proposals or 
interpret ambiguity favourably.  
                                            
491 See also S Gardner 'Reiterating the Criminal Code' (1992) 55 MLR 839, 846 who notes 
LC’s ‘controlling function’ in how the results of consultation are presented. 
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3.5 Other Factors 
 
In addition to those already discussed, interviewees mentioned a whole range 
of other factors that influence how persuasive consultation is. One example is 
consultees’ self interest. Interviewees from both jurisdictions said that they 
factor this into the evaluation of each submission.492 This can be difficult 
though where the Commission lacks information about consultees, such as 
with submissions made by individuals at public hearings, as there is no 
context or background against which to judge the opinions. Another factor 
affecting the persuasiveness of consultation is the subject being considered. 
Reform that will be controversial means that a strong consultee consensus is 
important. Consultation is also more likely to persuade on non-legal issues 
than legal ones. Commissioners have generally had extended contact with the 
law, either in practice or in academia, and this can cement conclusions on 
legal issues that may be difficult to displace. The sources and materials upon 
which consultation is based also affect the weight that a submission is 
assigned. For example, opinions based on high quality information and data, 
rather than just anecdotal evidence, are likely to be more persuasive.  
 
A final factor that influences the persuasiveness of consultation is the way in 
which consultation material is processed. How well this is done and in what 
detail affects the usefulness of the consultation as a whole. It was noted by a 
few ALRC interviewees that consultation became more useful when the 
                                            
492 In relation to the LC, see LC A Guide to Preparing an Analysis of Responses Arising from 
Consultation 9. 
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Australian Commission improved how it processed its material and took a 
more comprehensive database approach. This enabled a better analysis of 
results including breakdowns of different sectors and backgrounds, which 
meant it could have a more ‘scientific’ impact on the Commission. This 
connection was not made explicitly by LC interviewees, although it is clear 
that they were aware of the importance of this step and that the results it 
produces feed directly into reports. 
 
4. FACTORS OTHER THAN CONSULTATION  
 
Although the focus of this thesis is on consultation, there are other factors that 
impact on the decisions made by the LC and the ALRC. The most important is 
the thinking done by the Commissions themselves as this has more of an 
impact than any other factor. This is probably to be expected as both 
Commissions do a vast amount of research and usually spend at least a 
couple of years thinking about a project. It would be unusual for another group 
or individual to have spent that much time immersed in the particular issues 
being considered.493 An important part of a Commission’s thinking is the 
internal scrutiny that each publication receives. The Commissioners review 
and debate recommendations at some length494 and sometimes compromises 
                                            
493 This point was also made by Gower when raising concerns about the usefulness of 
consultation (Gower 'Reflections on Law Reform' 265). 
494 And apparently with some vigour. At the LC, this process of collegial scrutiny results in 
work being ‘torn to shreds’ by other Commissioners (Diamond 'The Work of the Law 
Commission' 13). 
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are needed to get the preferred unanimous report.495 The need to compromise 
is itself a factor that changes the final decisions of the Commissions. The 
reports also benefit from the varied experience of Commission staff, and in the 
case of the LC, Parliamentary Counsel also regularly contribute. 
 
It is not possible to distinguish clearly between the results of the thinking done 
by a Commission and the ideas that come from consultation. Most reports are 
the result of an interaction between the two. Consultation might not suggest 
the actual view that is endorsed but it may instead, as one interviewee put it, 
‘spark off’ a train of thought that leads to the final report. Another factor that 
may influence a Commission’s thinking is the values of the decisions makers. 
Commissioners and staff cannot help having a set of views and they are 
bound to intrude, at least to some extent, when making decisions. A final 
comment is just a suggestion that the LC and the ALRC might want to 
consider being more open in acknowledging their own expertise. The 
influence of a Commission’s thinking was discussed only cursorily by 
interviewees, which is probably understandable given the focus of this thesis, 
but it is also not discussed in the literature. This is probably due to concerns 
that the Commissions will be seen as closed to consultation. While these 
concerns need to be managed, by the end of a project, the Commissions are 
experts in the particular field being considered and are entitled to rely on their 
own expertise. 
 
                                            
495 Although a majority of Commissioners is all that is needed, and the dissenting 
Commissioners would add an addendum to the report. In relation to the ALRC, see Australian 
Law Reform Commission Act 1996 (Cth), s36(7) and s41(5). 
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Another major factor that impacts on a Commission’s decision, and one 
strongly emphasised by both sets of interviewees, is the concern about 
producing reports that are likely to be implemented by their Governments. 
This worry is directly connected to the institutional nature of the two 
Commissions (see Chapter 3). They are independent organisations that are 
free to reach their own decisions, but they are also merely advisory bodies so 
the Government is not obliged to act on their reports. This creates a tension 
for a Commission between recommending what it thinks is ideal and 
compromising with what one interviewee called ‘achievable reform’. 
 
In finding this balance, most interviewees from both Commissions felt that as 
a general rule, the LC and the ALRC should reach their own view but still 
produce something that is, at least, capable of being implemented.496 
Independence was emphasised strongly but a perfect report ‘that sits on the 
shelf gathering dust’ does not improve the law. This does not mean that the 
Commissions simply produce comfortable reports that accord with 
Government policy. It was stressed that the Commissions still seek to ‘push 
the envelope’ and challenge Government, and very rarely, the Commissions 
might even produce unacceptable reports knowing that implementation is 
unlikely. This might be done because the issues considered are very 
important socially or politically and demand a principled approach. Even if 
such a report is initially rejected, a long term view may see it enacted as 
political attitudes or Governments change.  
                                            
496 North 'Law Reform: Processes and Problems' 347-348; Hurlburt Law Reform Commissions 
in the United Kingdom, Australia and Canada 374-379. See also Senate Standing Committee 
on Constitutional and Legal Affairs Reforming the Law (Australian Government Publishing 
Service Canberra 1979) 19-29 which recommended the Australian Commission adopt this 
approach. 
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To achieve this balance of producing achievable reform, the LC and the ALRC 
need a sense of what their Governments might be prepared to implement. 
This is linked with consultation because the Governments and their 
Departments sometimes make formal or informal submissions. However, it 
also goes beyond consultation and the Commissions draw on other factors in 
making an assessment of what would be acceptable. Having staff and 
Commissioners with experience in dealing with Governments and 
Departments is useful. An awareness of Government policy is also helpful. 
For example, a number of ALRC interviewees commented that they avoid 
proposals that will cost money, as they know that there are not a lot of 
resources made available for law reform.497 Another factor, again linked with 
consultation, is the views of powerful interests. The support or opposition of 
particular sectors will have a significant impact on whether a Government 
enacts a report. 
 
Interviewees also noted a handful of other factors outside of consultation that 
influence the recommendations of the LC and the ALRC. One of these is the 
extent to which a Commission believes that its continued existence, workload 
or even continued levels of funding do not depend on the recommendations 
that it makes. It does not seem that either Commission feels uncertain about 
its institutional future but the risk that such an organisation could feel 
constrained from reaching conclusions that are unpopular with Government is 
a real one. One interviewee noted the cuts to funding that a similar body, the 
                                            
497 Cost and resource implications are also considered by the LC in deciding what 
recommendations to make (Cretney 'The Politics of Law Reform - A View from the Inside' 
511). 
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Australian Human Rights and Equal Opportunity Commission, experienced 
when it delivered a report unfavourable to the Government.498 A few 
Australian interviewees also noted that recently the Government did not give 
the ALRC any further references until it had seen the recommendations of the 
Managing Justice report.499 
 
Another factor that influences the recommendations of the Commissions is the 
research they do, both legal and non-legal. Also relevant is the existing legal 
framework because generally reform has to fit within the general principles of 
the legal system. A further factor is later legal developments. A good example 
of this is the House of Lord’s decision in R v R500 that abolished marital 
immunity for rape just as the LC was consulting on its proposals to achieve 
the same goal.501 Again the line between some of these factors and 
consultation can be blurred because submissions will often point the 
Commissions to this sort of material.  
 
A final factor that can impact on the decisions of the LC is that some projects 
are undertaken jointly with the Scottish Law Commission. There was some 
sentiment that these projects were ‘an absolute pain in the neck’. These 
reports generally required a lot of compromise because the two jurisdictions 
often had different problems. It was also suggested that the Scottish Law 
Commission ‘was independent and made a virtue out of being independent’, 
                                            
498 Human Rights and Equal Opportunity Commission Bringing them Home: Report of the 
National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from 
Their Families (1997). 
499 ALRC Managing Justice: A Review of the Federal Civil Justice System (Report No 89, 
2000). 
500 R v R [1992] 1 AC (HL) 599. 
501 LC Rape Within Marriage (Law Com No 205, 1992) 1-3. 
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and so did not want automatically to agree with the LC. This is likely to be less 
of an issue in the future as devolution brings less of an emphasis on uniform 
law. 
 
5. CONCLUSION 
 
Consultation does have an impact on the LC and the ALRC. Its major 
contribution is that it improves the quality of the Commissions’ reports. It is 
rare, however, for consultation to produce major changes in a Commission’s 
thinking. The policy underlying proposals and a report’s major features 
generally remain intact. Consultation is more likely to produce useful ideas 
and arguments that improve existing recommendations and it nearly always 
results in at least some refinement of a report. Consultation also improves, to 
some extent, the reception that reports receive from stakeholders and 
interested parties outside Government. It improved the credibility of the 
Commissions’ reports and there was also evidence of some success in terms 
of consultation reducing opposition.  
 
The impact of consultation is less encouraging in relation to the reception that 
reports receive from Government. It seems that consultation is not convincing 
Government to accept and implement the Commissions’ reports, even if 
endorsed by consultees. Instead, a further round of Government consultation 
seems to be almost compulsory. So rather than persuading Government, the 
major value in the Commissions’ exercise seems only to be preventing a 
report being rejected for a lack of consultation. The Commissions’ consultation 
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still has an impact, but it achieves only a defensive outcome, rather than the 
desired proactive result.  
 
This may demonstrate a lack of trust by Governments or perhaps an excess 
of caution. This might be motivated by self interest on the part of Government 
and the individual civil servants, as there is little gain for them personally in 
trusting the Commissions’ consultation. In fact, the potential for damage to 
reputations and careers should a political controversy erupt actually 
encourages this caution. A further round of consultation by Government can 
also be easily justified as part of its commitment to openness. Indeed, the 
Government may feel that a further process is required as it needs to be seen 
to be consulting otherwise the resulting policy may be rejected.  
 
A less cynical view might be that the Government genuinely wants the views 
of those who were not consulted by the Commission, or that it wants to ask 
existing consultees different questions, perhaps to take more account of 
political factors. This may mean that the Commissions need to think about 
whether their consultation could better meet the needs of Government. 
Alternatively, the Government may simply disagree with the Commission and 
want to consult on its own ideas. It is acknowledged that there may be times 
when further Government consultation may be needed, however, much of it is 
not warranted and is done out of an abundance of caution and a political 
desire to be seen as responsive to the community. In these circumstances, 
there is little that the Commissions can do. Perhaps a closer relationship with 
Government would help, as this may result in more confidence in, and 
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reliance on, a Commission’s consultation. The final two categories of impacts, 
those based on principle and those that promote the Commissions, received 
very limited or no attention from the LC and the ALRC.  
 
Although both Commissions have had some success, there seems to be a 
noticeable gap between the goals set for consultation and its outcomes.502 
This gap is probably inevitable. One explanation is that it is reasonable to be 
ambitious when setting goals. Even if a Commission cannot reach the targets 
it sets, it is still worth having something for which to aim. The ALRC is 
probably more ambitious in its goals as it seeks to involve meaningfully a 
wider group of people, so this gap between purpose and outcome is greater at 
the Australian Commission. Another reason for this gap is that the fulfilment of 
some of the purposes of consultation, such as the reception that reports 
receive, depends on the reactions of others, over which the Commissions 
have only some control. Another constraint is the limited budgets of both 
organisations, which a few interviewees felt prevented them from doing all the 
consultation that they wanted. 
 
Maybe it is also difficult for consultation to have the same impact that it used 
to when the Commissions were pioneers of the process. Both the LC and the 
ALRC consulted in a way and on a scale that was largely unprecedented. This 
innovation was regarded as being very valuable and the results of 
consultation were given significant weight. Today, consultation is just an 
expected part of any policy making process. Simply consulting, as everyone 
                                            
502 Writing in 1985, North was sceptical if all, or any, of the purposes of consultation were 
adequately achieved by the LC (North 'Law Reform: Processes and Problems' 342). 
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else does, is not something that persuades people and Governments to 
accept a report in the same way that it used to. Now consultation is more 
likely to have a negative impact on how proposals are viewed, if it is not done 
or done inadequately, than a positive impact of adding weight to a report. 
 
The ALRC, in particular, has more of a gap between its purposes and 
outcomes of consultation. This is especially so in relation to those purposes 
that seek to involve people, either to reduce opposition, to improve a report’s 
credibility or to make people feel good through their participation. These goals 
are emphasised strongly by the Australian Commission but it is only modestly 
successful in achieving them. This is partly due to the ALRC’s rigid approach 
to consultation that it adopted, particularly in the early part of the 1990s. This 
meant that broad inclusive consultation that may not have been useful for a 
particular project had to be done, and more importantly, had to be justified. So 
to justify this breadth of consultation, these sorts of purposes were endorsed, 
but without an expectation that the corresponding outcomes would necessarily 
follow. In addition to this, it is very difficult to measure the corresponding 
outcomes of these goals as they depend on factors external to the 
Commission. Perhaps the gap is partly due to these difficulties in actually 
establishing whether these goals are achieved or not (see below).  
 
From a comparative perspective, the difference between the LC’s expert 
model of consultation and the ALRC’s inclusive approach continues to be 
apparent. The LC’s emphasis on expertise is clear from the discussion by 
English interviewees of the outcome of producing better reports. Virtually all of 
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the examples given of when consultation improved the Commission’s 
recommendations related to the submissions of experts, and generally legal 
experts. This expert emphasis is also evident in the reception that the LC’s 
reports receive. Interviewees focused on the how their recommendations are 
received by expert groups, and in particular, how they are received by the 
legal profession. Credibility amongst the general public was not really an 
issue. A final manifestation of the LC’s expert focus is the discussion of what 
makes a consultee’s submission persuasive. Interviewees’ treatment of 
factors such as the quality of arguments in a submission and the identity of 
the consultee revealed that experts, and generally expert lawyers, are 
regarded as extremely persuasive consultees. 
 
The ALRC’s inclusive model of consultation is also reflected in the outcomes 
of the process. Although the Australian interviewees, like those from the LC, 
emphasised the contribution of experts in improving reports, they also 
discussed occasions where ordinary citizens helped the ALRC produce better 
recommendations. The inclusive approach is also evident in interviewees’ 
treatment of how reports are received. Credibility is actively sought from 
outside of the legal profession and other expert groups, including from the 
wider community. The ALRC also emphasised the principled impacts of 
consultation more than the LC. Interviewees identified some limited success in 
satisfying consultees through involving them in consultation and in educating 
consultees about the legal issues involved in different projects. The ALRC’s 
inclusive approach is also seen in its views on what makes a submission 
persuasive. Although interviewees felt that lawyers were the most useful 
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category of consultees, the perspective of ordinary citizens as consumers of 
the law was also regarded as helpful.  
 
Although still clear, the contrast between the two models of consultation is not 
as strong as it has been at other stages in the process. This is partly because 
it is difficult to assess the impact of consultation accurately. Unlike the 
purposes and process of consultation, quantifying outcomes or impacts is 
difficult because there is nothing tangible, like statements of intention or a 
particular consultation process, to evaluate. This difficulty in assessing the 
impact of consultation is compounded by the different goals that the LC and 
the ALRC have for their exercise. The contrast in previous chapters has been 
based upon the LC placing more weight on the instrumental goals of 
consultation than the ALRC, and the Australian Commission valuing the 
symbolic and political goals more than its English counterpart. It is easier for 
this thesis, which is primarily based on interviews with Commissioners and 
staff from the two Commissions, to assess instrumental outcomes than 
symbolic or political ones. The achievement of these latter goals depends 
heavily on the perceptions of others so only tentative conclusions are 
possible. Accordingly, the contrast that emerged from the comparison of the 
two Commissions is not as strong as in previous chapters.  
 
Another general comparative trend is that the LC seems to give more weight 
to its results of consultation than the ALRC. English interviewees were 
reluctant to disagree with consultation and were more ready to modify their 
reports in light of significant objections. The ALRC, while still taking significant 
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account of consultation, seemed more prepared to disagree with consultees. 
This is reflected in a general trend that LC reports tend to engage more 
comprehensively with the results of consultation than those from the ALRC. 
Part of this is probably due to the fact that the LC’s consultation exercise is 
generally more focused and controlled. This means fewer responses, but they 
are generally going to be more helpful in writing a report. This more focused 
exercise is perhaps also more reliable because the LC will generally know of 
most of the consultees who respond and so will have a good sense of the 
weight it wishes to attach to responses and to consultation as a whole. This 
can be contrasted with the more diverse and less controlled group that the 
ALRC consults. More caution is needed in relying on consultation material as 
a whole, as it may be unrepresentative or unbalanced. Further, a proportion of 
responses from this sort of wider exercise may not be very helpful in 
improving a report. Another possible reason for the LC seeming to rely more 
heavily on its consultation might be the lack of Parliamentary time in England. 
Interviewees felt this was a significant hurdle for implementation of LC reports, 
and were keen to avoid consultee opposition that might defeat 
recommendations. 
 
A related issue already discussed is the weight that Commissions should give 
to their own views, particularly when they are inconsistent with the results of 
consultation. By the time the Commissions report, they are experts in an area 
and their views should be given significant weight. It was suggested above 
that the LC and the ALRC should consider acknowledging this expertise more 
openly when evaluating options for reform. A few interviewees noted a 
 - 337 - 
CHAPTER 7: THE IMPACT OF CONSULTATION 
reluctance to assert this expertise. They thought that the Commissions felt 
unable to reach conclusions unless they are supported by consultation. It is 
suggested that after giving due emphasis to the value of having consultee 
support for recommendations, perhaps there are times when the 
Commissions, as experts examining an area, should trust their own views. 
Generally the concern is that a Commission does not give consultation the 
weight it deserves and there is a danger that it could become arrogant. 
However, it is acknowledged that there are also occasions when it is 
appropriate for the Commissions, after very careful consideration, to disagree 
with the views expressed in consultation. 
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1. INTRODUCTION 
 
The preceding chapters have explored in detail the consultation conducted by 
the LC and the ALRC. There are, however, two other issues that, although 
outside the main consultation exercise, are relevant to this process and 
should be considered briefly. The first is whether any consultation is done to 
help decide what topics the Commissions choose or are given to investigate. 
This is more of an issue for the LC than the ALRC as the English Commission 
writes its own programme of law reform. The second issue is the contact that 
the Commissions have with consultees after a report is published. The 
Commissions often target Government and interest groups at this stage as 
their views on a report influence whether it becomes law or not. 
 
2. PROJECT SELECTION 
 
Project selection is an issue taken seriously by the Commissions and they are 
always alive to areas that may be in need of reform. A register is kept of any 
potential projects suggested to the Commissions through consultation or any 
other way.503 The projects that the LC and the ALRC undertake are chosen 
differently (see Chapter 2). The LC writes its own programme of law reform, 
                                            
503 In relation to the ALRC, see ALRC New Reference Development (ALRC File No 21/99, 
Part 1, 10 March 1999) and ALRC Full Commission Meeting (17 November 2000, Sydney) 
Briefing Paper Eleven of Agenda. 
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subject to veto by the Secretary of State for Constitutional Affairs (the 
‘SSCA’). The LC is also given work by way of a reference from the 
Government. For the ALRC, a reference from the Attorney-General is the sole 
source of work, although the Australian Commission can make suggestions 
for projects.504 Although both Governments play a significant role in what 
topics their Commissions consider, the emphasis here is on the consultation 
of the LC and the ALRC and its impact on what projects are done.  
2.1 Reference Projects 
 
The ALRC makes suggestions to the Attorney-General as to what projects it 
would like to do,505 but this is not informed by any formal consultation 
exercise. Some informal consultation is done from time to time, but this is not 
done systematically.506 This usually involves talking with ‘opinion leaders’ 
such as community groups, professional and legal groups and judges. While 
Justice Kirby was Chairman, there were also wider appeals to the public for 
reform suggestions.507 This informal consultation is not a major source of 
ideas for projects for the ALRC, as it is more common to receive good 
suggestions in some of the other ways discussed below.  
 
This raises a concern that the Commission may not be considering those 
topics that are most in need of reform. Although the ALRC has its own ideas, 
                                            
504 The legislation specifically permits the ALRC to make suggestions (Australian Law Reform 
Commission Act 1996 (Cth), s20(1)). 
505 See generally ALRC New Reference Development for the ALRC’s work in relation to 
project selection. 
506 This is acknowledged by the ALRC in ALRC Submission to the House of Representatives 
Standing Committee on Legal and Constitutional Affairs (Vol 2, 29 October 1993) 16. 
507 Senate Standing Committee on Constitutional and Legal Affairs Reforming the Law 
(Australian Government Publishing Service Canberra 1979) 61. 
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in the absence of more rigorous investigation, there may be areas beyond the 
Commission’s experience and knowledge that are in more urgent need of 
reform. Indeed, the Commission acknowledged in 1993 that there may have 
been more appropriate topics for it to investigate, but it was not referred those 
topics because of the ad hoc way in which projects were chosen.508 To 
remedy this situation, the ALRC proposed that a permanent Law Reform 
Advisory Committee should be established with the mandate to monitor the 
need for law reform and recommend potential projects to the Attorney-General 
for the ALRC and other reform bodies to undertake.509 It was hoped that this 
would enable ‘more regular and orderly consideration of the allocation of law 
reform projects to the Commission.’510 The Government did not accept this 
suggestion although the need ‘for broad consultation with interested parties to 
identify subjects suitable for future reference’ was acknowledged by the 
Attorney-General’s Department.511 
 
Since the Government has failed to accept this responsibility, perhaps the 
ALRC should consider taking on this role, at least in relation to identifying its 
own work.512 It is not suggested that a formal consultation exercise is needed 
at this preliminary stage, but some more organised informal consultation may 
be useful. Although the final decision rests with the Attorney-General, 
                                            
508 ALRC Submission to the House of Representatives Standing Committee on Legal and 
Constitutional Affairs (Vol 2, 29 October 1993) 16. 
509 ibid. See also ALRC Submission to the House of Representatives Standing Committee on 
Legal and Constitutional Affairs (Vol 3, 21 February 1994) 28-31. 
510 ALRC Submission to the House of Representatives Standing Committee on Legal and 
Constitutional Affairs (Vol 2, 29 October 1993) 16. 
511 ALRC and Commonwealth Attorney-General's Department Joint Supplementary 
Submission to the House of Representatives Standing Committee on Legal and Constitutional 
Affairs (18 March 1994) 3. 
512 This was also suggested in House of Representatives Standing Committee on Legal and 
Constitutional Affairs Law Reform: The Challenge Continues (Australian Government 
Publishing Service Canberra 1994) 89. 
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arguably the Australian Commission takes on some responsibility, by making 
suggestions, to ensure that it nominates appropriate topics. This is particularly 
so as the Commission identifies in its Corporate Plan that one of its roles is to 
‘advise the Attorney-General on the priorities for law reform in Australia.’513 
 
The ALRC also undertakes more specialised consultation with Government, 
either at its regular meetings with the Commission or more sporadically. 
Sometimes the goal is to generate ideas for projects, in a similar way to the 
informal consultation with ‘opinion leaders’ discussed above. But it is much 
more common for these discussions to be based around a potential project 
that the ALRC is seeking to have referred to it. This contact became more 
important for the Commission in the middle of the 1980s as the ALRC sought 
to work more closely with the Government’s programme of reform. These 
meetings are generally informed by a background paper that the Commission 
prepares outlining the need for a reference and the key issues the project 
would address. The dialogue with Government continues once a decision is 
made to refer a matter to the ALRC, with matters such as resourcing and the 
scope and drafting of the terms of reference being discussed.  
 
This sort of discussion is commended. It is appropriate for the Commission to 
suggest areas that need reform and to explain why. It is also very important to 
be involved in the drafting of the terms of reference and any decisions related 
to resourcing and timelines. A few very senior ALRC interviewees noted 
difficulties, however, in getting the Attorney-General to engage properly on the 
                                            
513 ALRC 'Corporate Plan 2002 - 2005' (2002, available at 
http://www.alrc.gov.au/about/corpplan.htm).  
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issue of resourcing. It was felt that decisions were made too quickly without 
proper consideration of how long a project should take and how much it 
should cost. Perhaps the Australian Commission could encourage the 
Government to reflect more on the scope of a project by undertaking feasibility 
or scoping studies like the LC (see below). This does, of course, raise other 
difficulties however, as it adds another step to the process of law reform and 
an investigation of any detail would require a reference of its own.  
 
Although the LC is also able to receive references from the Government, there 
was only limited discussion by interviewees about any consultation done in 
this context. Apart from the very recent developments discussed below, the 
only real comment was that consultation with Government sometimes prompts 
a specific reference to be given. This lack of consultation is not surprising 
given that the LC has the option to choose its own work. Any consultation 
done when choosing projects is more likely to occur in the context of the LC’s 
programme. A number of reasons are suggested for this. The first is that the 
LC is the primary decision maker when writing its programme whereas it is, at 
most, only a participant when Government references are being given. 
Further, because the LC can generate its own work without relying on a 
Government reference, much of the work that it receives by way of referral is 
Government driven. Finally, the bulk of the Commission’s work has 
traditionally drawn on its programme so understandably consultation done at 
that stage is given greater emphasis.  
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It is noted, however, that references seem to have become more common in 
recent years.514 The LC’s last two Annual Reports note thirteen areas of law 
have been referred to the Commission during the periods described by those 
documents.515 Part of this is due to the increased interest that the Government 
has in referring work to the Commission.516 It seems also that the LC is being 
more active in seeking references, which is linked with its efforts to work more 
closely with Government and the areas in which it is interested (see Chapter 
4). An increased use of references has brought a greater interest in 
conducting consultation at this early stage in the Commission’s work. Two 
recent developments that began when Lord Justice Carnwath was Chairman 
of the LC demonstrate this.  
 
The first is the Commission’s use of scoping papers, of which it has produced 
four since 2001.517 These publications make a preliminary review of an area 
and outline the LC’s proposed approach to reforming the law. The goal is to 
have the Government ‘sign up’ at Ministerial level and then refer the full scale 
project to the Commission. This commitment from Government is more 
serious in two ways than that which was previously sought. The first is that the 
approval is based on a relatively detailed proposal rather than just very 
general support to investigate a particular area. The second is that the 
                                            
514 This is confirmed by J Halliday 'Quinquennial Review of the Law Commission' (March 
2003, available at http://www.lcd.gov.uk/majrep/lawcom/halliday.htm) [2.13], Annex 4. 
515 Six in the 2001 period (LC Annual Report 2001 (Law Com No 275, 2002) 2 and LC Eighth 
Programme of Law Reform (Law Com 274, 2001) 14) and seven in the 2002-2003 period (LC 
Annual Report 2002-2003 (Law Com No 280, 2003) 4). 
516 See also Lord Bach 'Law Reform: Servant or Master of Government Policy?' (paper 
presented at conference entitled Law Reform: Catching the Eye of Government March 2001) 
5. 
517 LC Reform of Housing Law: A Scoping Paper (CP Special No 1, 2001); LC Compulsory 
Purchase and Compensation: A Scoping Paper (CP Special No 2, 2001); LC Aspects of 
Defamation Procedure: A Scoping Study (CP Special No 4, 2002); LC Defamation and the 
Internet: A Preliminary Investigation (CP Special No 5, 2002). 
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approval is sought at a high Ministerial level. It is hoped that with this serious 
and genuine approval, it is more likely that the Government will accept and 
implement the report that follows. Two of the scoping papers have resulted in 
the Government referring the matter to the Commission518 and it will be 
interesting to see whether involving Government in this way will improve the 
prospects of implementation for these two reports.  
 
These scoping papers not only involve a great deal of consultation with 
Government, but they also add a more formal component with other 
consultees as well. These papers were written with the assistance of a more 
formal consultation process, such as a working party or an advisory group. 
This development has added significantly to the amount of consultation that 
the LC does in relation to the references it receives. Perhaps these scoping 
papers could also be considered to be part of the consultation exercise for the 
project that follows. They undertake a preliminary review of an area, identify 
the key issues and suggest potential directions for reform. This is very similar 
to the issues papers that the ALRC uses in its projects. The boundary 
between consulting on what the LC should consider and the initial 
consultation on a chosen project is undoubtedly blurred. Although the scoping 
papers make it clear that their primary goal is to inform Ministers rather than to 
consult, the availability of these documents for outside comment is also noted 
(see Chapter 7).519 
 
                                            
518 LC Annual Report 2001 32, 33. 
519 For example, LC Reform of Housing Law: A Scoping Paper 3, 28. 
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The second development that prompts more consultation when the LC’s work 
is being chosen is the establishment of the Ministerial Committee on the Law 
Commission.520 This is an Inter-Departmental Committee with Ministers from 
different Departments that acts as a clearing house for projects in which the 
Departments are interested. This committee was an initiative of the previous 
Lord Chancellor521 who was keen on a closer relationship with the LC and 
improving the chances of implementing its reports. From the Commission’s 
perspective, the committee’s most important function is to ensure that new 
projects have high level Government approval and interest.522 By formalising 
consultation through this committee, the Commission is able to discover those 
projects that the Government supports. 
2.2 Programmes of Law Reform 
 
The LC writes its own programmes of law reform, the most recent being its 
eighth.523 It conducts consultation before deciding what should be included. 
Two key purposes were identified by interviewees. The first is that 
consultation can assist the LC to identify the ‘burning issues’ that are really in 
need of reform. Although the Commission may have topics that it thinks 
should be reformed, there may be other projects that are more deserving of 
the LC’s attention. For example, consultation may reveal that an area 
identified by the Commission as being riddled with inconsistencies does not 
                                            
520 See LC Eighth Programme of Law Reform v, 52 and LC Annual Report 2000 (Law Com 
No 268, 2001) 15. See also Bach 'Law Reform: Servant or Master of Government Policy?' 4-
6. 
521 Lord Irvine of Lairg. 
522 LC Eighth Programme of Law Reform v, 52. 
523 ibid. The LC is now preparing a ninth programme and has invited those interested to 
suggest possible projects. 
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actually cause any practical difficulty and so is not worth pursuing further. The 
second, and more important, purpose for consulting is to make sure that the 
Government is interested in reforming a particular area. This means mainly 
consulting with Government, but also to a lesser extent with other consultees 
who would confirm that the project is worth doing. This consultation is 
important at a very early stage for practical reasons because of the SSCA’s 
right to veto an item on the Commission’s programme. The LC also wants to 
ensure that the Government is at least interested in a project, and possibly 
enthusiastic about it, so that any final report is more likely to be 
implemented.524  
 
As already discussed above, this second purpose became increasingly 
important for the LC in the late 1990s. One recent development that reflects 
these increased collaboration efforts between the LC and the Government is 
the Ministerial Committee on the Law Commission. The immediate past 
Chairman, Lord Justice Carnwath, in his Foreword to the Eighth Programme 
said: 
 
‘This committee provided an important forum for the consideration of 
new projects. The new items included in this programme have emerged 
from detailed discussions with the relevant Departments. As far as 
possible, we have ensured that they are ones to which the 
                                            
524 The danger of undertaking self referred work without ensuring that Government is 
interested is illustrated well by the experience of the New Zealand LC. In the past, its self 
initiated reports have had a very low rate of implementation, particularly when compared with 
its reference work (G Palmer Evaluation of the Law Commission (Chen & Palmer Wellington 
2000) 81). 
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Departments are fully committed, and for which, where appropriate, we 
can in principle expect their support for legislation in due course.’525 
 
Perhaps these two purposes represent two stages, albeit overlapping, in this 
process of selecting projects for the programme. The first purpose is to 
identify issues and this is all about discovering potential areas in need of 
reform. A wide variety of consultees can contribute here. The second stage is 
then about ensuring that potential topics are politically viable. Government, of 
course, plays the central role in determining whether a project has a 
reasonable chance of becoming law. Having cleared these two hurdles, a 
project can then be added to the programme.  
 
The consultation conducted to assist in writing a programme varies. It may be 
obvious that some areas are in need of reform and they may be added to the 
programme without further enquiry. Others may require some investigation 
through consultation and research. Traditionally, any consultation conducted 
was generally quite limited. It usually involved informal discussions within the 
legal profession with particular members of the judiciary, the Law Society, the 
Bar Council and individual expert lawyers. Recently, however, this 
consultation became more formalised with the Commission’s Seventh 
Programme of Law Reform.526 The LC sent out a letter that outlined criteria for 
projects that are appropriate for the Commission to consider and invited 
suggestions. The group consulted was broader than before and included 
Government Departments, the major professional organisations including 
                                            
525 LC Eighth Programme of Law Reform v. 
526 LC Seventh Programme of Law Reform (Law Com No 259, 1999). 
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legal organisations and other representative groups. The letter was not sent to 
the public at large because it was thought that their views would be of little 
help.527 This formalisation of consultation was a response to concerns that 
projects had been selected in a rather ad hoc way previously, perhaps with 
too much weight being given to the particular interests of Commissioners.528 It 
was hoped that this method would bring more coherence and planning to the 
Seventh Programme. This more formal approach has been continued with the 
LC’s later Programmes. 
 
Special efforts have always been made to consult the Government when the 
LC is deciding what to include in its programme. Its power of veto and the 
influence that Government has over implementation make it the most 
important consultee at this stage of the process. This consultation occurs 
specifically when the LC is drawing up its programme, but also at the regular 
meetings of the Commission and the Government. Although the Commission 
writes its own programme, the finalised document that is approved by the 
SSCA is usually the product of these extensive discussions with a number of 
Government Departments.529 This consultation with Government became 
even more important to the LC in the latter part of the 1990s as it became 
more interested in aligning its work with the interests of the Government. This 
consultation has also become more formalised recently with the establishment 
                                            
527 Although note that the current Chairman, Mr Justice Toulson, has expressed particular 
interest in accessing the views of non lawyers through organisations such as Citizens Advice 
Bureaux (R Toulson 'Law Reform: Reflections of a Newcomer' (paper presented at Bar 
Council Lecture 3 December 2002) 6). The Quinquennial Review also suggested a wider 
‘outreach’ exercise (Halliday 'Quinquennial Review of the Law Commission' [3.17, 
Recommendation 5]). 
528 A concern noted in Halliday 'Quinquennial Review of the Law Commission' [3.9]. 
529 In relation to the Eighth Programme, the new items added were said to ‘have emerged 
from detailed discussions with the relevant Departments.’ (LC Eighth Programme of Law 
Reform v). 
 - 349 - 
CHAPTER 8: OTHER CONSULTATION ISSUES 
of the Ministerial Committee on the Law Commission. This is a very useful 
forum for the LC which prudently encouraged its continuation.530 A key 
difficulty of the law reform commission model is securing the interest and 
engagement of Government and this Committee (and the relationship that it 
brings) is an excellent way for the Commission to achieve this. 
 
The consultation done to inform the writing of the LC’s programme is generally 
helpful in choosing appropriate reform topics. Interviewees gave examples of 
projects they had not thought of, but were in need of review, and other 
examples of topics not pursued because of the lack of interest from 
consultees. Another use for consultation is in determining priorities amongst 
the possible projects so that the most urgent issues are addressed first. 
Interviewees were less positive though about the formalisation of this process 
begun by the Seventh Programme. It was not particularly successful and had 
only a limited impact on the projects that the Commission included in its 
programme. There are two key problems. The first is that the LC has limited 
time and expertise so many of the suggested projects are beyond what the 
Commission can take on. The second problem is that many of the 
suggestions do not fit the criteria that the Commission identifies and publishes 
as being appropriate (see Chapter 4). It is accepted that the formalisation of 
this consultation does not achieve more than the previous informal approach. 
However, there is little harm in continuing this process. It costs very little and 
might produce useful results in the future, particularly if consultees become 
                                            
530 LC Eighth Programme of Law Reform v. 
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more aware over time of what sort of projects are appropriate for the 
Commission to consider.  
 
Consultation was evaluated as being relatively useful in terms of engaging 
Government interest in the LC’s work. A number of interviewees were 
confident that this increases the chances of implementation. Although topics 
in which the Government is interested are clearly more likely to become law, 
this argument should not be overrated. Experience shows that implementation 
is a bit of a lottery and the endorsement by Government that an area is one of 
interest provides no guarantees. This is particularly so as this support is given 
without knowing what recommendations will follow and the Commission’s 
strong independence to reach its own decisions. Despite these problems, the 
involvement of Government by the LC when writing its programme is a 
positive step. It will be interesting to see what impact the Ministerial 
Committee on the Law Commission will have in this area. The new items in 
the Eighth Programme emerged from discussions with this Committee so it 
will be worth following how the Government treats the reports on these items. 
2.3 Other Sources 
 
Although consultation by the ALRC, and particularly the LC, produces a 
number of suggestions that become projects, it is more common for ideas to
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originate from other sources.531 The most common source of ideas is the 
Commissions themselves. Often Commissioners and staff through their own 
previous experience will have seen areas of the law in need of reform. The 
Commissions also keep abreast of current affairs through press clipping 
services, reading newspapers and legal journals, and monitoring Hansard.532 
In addition, a particular case or public controversy can highlight the need for 
reform to the Commissions.533 
 
Another common source of projects is unsolicited suggestions from individuals 
and organisations. This contact falls outside the definition of consultation 
because it is not initiated or invited by the Commissions. This does not imply, 
however, that this contact is unwelcome. These suggestions often come from 
judges, lawyers or legal bodies who have discovered a problem in the law 
through their work. At other times, it is interest groups lobbying the 
Commissions to consider particular issues. These unsolicited suggestions are 
more common for the LC and they originate more commonly from within the 
legal profession. This is due in part to the fact that the English Commission 
has the power to initiate its own work. Also relevant is that the LC considers 
more legal topics than the ALRC. Lawyers are the group of people most likely 
to identify technical problems in the law and when thinking about how these 
                                            
531 Although this trend may be changing for the LC with its increased efforts to formalise its 
consultation and also work more closely with Government. In relation to the ALRC, see the 
excellent discussion of these other sources of work in Senate Committee Reforming the Law 
57-61. 
532 In relation to the ALRC, see ALRC New Reference Development. 
533 Such a case or controversy is also sometimes a trigger for the Government to make a 
reference to the LC. For example, the Commission was referred the issue of double jeopardy 
in the context of the public controversy surrounding the acquittal of those alleged to have 
murdered Stephen Lawrence (LC Double Jeopardy and Prosecution Appeals (Law Com No 
267, 2001) 1). 
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problems should be addressed, the LC is probably a body that lawyers regard 
as appropriate to consider these issues. This can be contrasted with the more 
social topics of the ALRC that are more likely to be driven by non-legal 
interest groups. Such groups are more likely to lobby the Government directly, 
partly because they are less aware of the Commission’s existence and partly 
because they would prefer a quick solution rather than one that might take a 
number of years. 
 
Ideas for projects for both Commissions also come from Governments and 
their Departments. In relation to the LC, projects driven by the Government 
tend to reach the Commission by way of reference, rather than these 
suggestions being included in the Commission’s programme. Those 
interviewed from the English Government thought that a Department might 
refer a matter to the LC if it was a ‘tricky’ or ‘archaic’ area of law that needed 
reform but was beyond the resources or expertise of the Department. A 
couple of senior LC interviewees urged the Commission to be cautious though 
because sometimes it is more a matter of the Government just trying to rid 
itself of a problem. A final source of project ideas is suggestions made in 
reports published by other reviews, committees or law reform agencies. The 
LC, in particular, is seen by other bodies as being an appropriate way to deal 
with difficult issues that arise in the course of a review.534 
                                            
534 See, for example, LC Annual Report 2001 4-5, which discusses future law reform topics 
that were suggested by other bodies as being appropriate for the LC to consider.  
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3. POST REPORT ‘CONSULTATION’ 
 
Once the LC and the ALRC present one of their reports, their role officially 
ends. Neither Commission is empowered by its legislation to undertake further 
work in relation to a finalised report. However, the practice of both bodies is to 
continue to work on a project while the report is being considered by the 
Government.535 In particular, the Commissions generally publicise their 
reports and discuss recommendations with key consultees, including 
Government. This sort of contact is not properly regarded as consultation 
because the Commissions are not seeking of information, opinions, advice or 
ideas from external consultees. The goal instead is to try and promote their 
reports and recommendations. However, it is a part of the relationship that the 
Commissions have with their consultees so this component of their work will 
be considered briefly.  
 
This post report contact can take place at a number of different levels, each 
becoming increasingly proactive and therefore more controversial. At its most 
conservative, it includes simply providing further information, material or 
assistance to the Government while it is considering the report. This is 
relatively common at both Commissions. A meeting to discuss a report is 
often held, and occasionally a Commission may be represented on a 
                                            
535 The LC calls this its ‘after sales service’ (LC Notes for Law Commissioners (internal 
document 2000)) while the ALRC refers to this as one of its ‘activities incidental to statutory 
functions’ (ALRC Submission to Senate Legal and Constitutional References Committee (5 
August 1999) 5-6). For a discussion of the LC’s ‘after-sales service’, see M Sayers 'Catching 
the Ear of Government: Relations with Government - Before, During and After a Law Reform 
Project' (paper presented at Australasian Law Reform Agencies Conference June 2002) 6. 
The ALRC’s post report activities are discussed in R Sackville 'The Role of Law Reform 
Agencies in Australia' (1985) 59 Australian LJ 151, 159-160.  
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Departmental Committee formed to consider the recommendations.536 In 
addition, unimplemented reports are always a topic discussed at the 
Commissions’ periodic meetings with their Government. Considering 
outstanding LC reports and how they might be implemented is also one of the 
functions of the Ministerial Committee on the Law Commission.537 This 
contact with Government is generally driven by the Commissions as they are 
keen to promote their reports. However, there are occasions when 
Government also seeks out the Commission to provide assistance in working 
out the details of implementation or for their comments on any proposed 
changes.538 They may also consult their Commission as part of any further 
consultation exercise undertaken. 
 
Moving towards the next and more proactive level, a Commission might widen 
its audience and seek to increase awareness and understanding of its reports 
amongst consultees, those with influence in politics, and even the general 
public. Keeping ‘political leaders, government agencies, business leaders, 
peak community bodies and the legal profession fully informed about the 
Commission’s findings and recommendations’ is part of the ALRC’s Corporate 
Plan.539 The goal here is to develop support for the report amongst these 
groups. This is connected with the further round of consultation that 
Government generally conducts on a Commission’s report, as this post report 
contact by the Commissions should have consultees ready to endorse the 
                                            
536 For example, at one time, the LC’s Criminal Law Commissioner was part of the 
Departmental Committee that considered the reports produced by the Commission’s criminal 
law team (LC Annual Report 1998 (Law Com No 258, 1999) 26).  
537 LC Annual Report 2000 15. 
538 In relation to the LC, see House of Commons Home Affairs Committee The Work of the 
Law Commission, Minutes of Evidence (Session 1993-1994, 418-i) 14. 
539 ALRC 'Corporate Plan 2002 - 2005'. 
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recommendations or even lobby the Government independently. Both 
Commissions, and particularly the ALRC, seek to achieve this through articles 
in journals or papers, seminars or meetings. One additional ALRC technique 
is that it commonly produces pamphlets that summarise the key findings of a 
report. Both Commissions also use their Annual Reports to increase 
awareness of recommendations yet to be implemented.540 
 
Both Commissions also have relationships with their Parliament, beyond the 
mere tabling of reports. Since Lord Justice Brooke’s Chairmanship in the early 
1990s, the LC is particularly conscious of improving its lines of communication 
with Parliament and so actively seeks to engage with its Members.541 The 
ALRC’s relationship is often developed through Parliamentary Committees to 
whom (as well as other public bodies) it has made submissions since its 
inception, often in response to invitations.542 
 
The final level of post report contact shifts from simply promoting awareness 
and understanding of proposals to lobbying the Government publicly for 
action. The ALRC was criticised during the mid-late 1990s for making this 
transition occasionally and in doing so, acting beyond its functions. These 
concerns came to a head when the Government objected to a submission that 
the Commission made to a Parliamentary Committee (see Chapter 4). The 
                                            
540 See ALRC Annual Report 2002-2003 (Report No 97, 2003) Appendix E and F; and LC 
Annual Report 2002-2003 15-20, Appendix C. 
541 H Brooke 'Thirty Years of the Law Commission 1965-1995' (paper presented at event to 
mark Thirtieth Anniversary of the Law Commission 1995) 16. 
542 ALRC Submission to Senate Legal and Constitutional References Committee 6. This 
practice seems to have decreased in the last couple of years after this issue of external 
submissions became a source of tension between the Attorney-General’s Department and the 
Commission (see Chapter 4). Only two such submissions were reported in the most recent 
Annual Report (ALRC Annual Report 2002-2003 11).  
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submission was regarded as controversial because the issues that the ALRC 
addressed drew upon a report that was well over a decade old and the views 
expressed were contrary to well known Government policy. The criticism was 
that this was going beyond keeping people informed of recommendations and 
had become a lobbying exercise. It is a difficult balance to maintain, but an 
unstated factor that fuelled this controversy was the poor relations between 
the Commission and the Government (see Chapter 4). A stronger relationship 
is likely to have seen any concerns resolved more productively. However, 
apart from this brief period, the Australian Commission was not criticised for 
inappropriate lobbying.  
 
The LC, by contrast, has managed to avoid these difficulties altogether. 
Although it pushes its Government very firmly for implementation, it has not 
been seen to cross that line and engage in public lobbying. This is interesting 
given that the LC is generally as forceful, and in some ways more so, in its 
demands for implementation. The English Commission is quite direct about its 
interest in the implementation of its reports and the issue is raised regularly at 
meetings with Government Departments and in the Commission’s 
publications. The best example is the LC’s quite blunt disapproval of the state 
of implementation in some of its Annual Reports.543 
 
Again, the critical difference between the two Commissions seems to be the 
quality of their relationship with Government. Generally, it seems that the LC 
handles the politics of pressing for action with more tact. By contrast, during 
                                            
543 See for example, LC Annual Report 1997 (Law Com No 250, 1998). 
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the period noted above, the ALRC seemed to be quite confrontational. 
However, also relevant is the response of the Government. The English 
Government is more accepting of the LC’s comments than the Australian 
Government, which appeared to be quite sensitive about the ALRC. It is also 
suggested that the LC is slightly more independent than the Australian 
Commission (see Chapter 4). This gives the English Commission more 
leeway to press Government, whereas the same conduct might be regarded 
as political in Australia. This illustrates an argument already advanced that a 
judicial head of a LRC strengthens its independence. It is less likely that an 
ALRC headed by a judicial President would have encountered the difficulties 
just discussed.  
 
This difference in situation, however, cannot be attributed entirely to the 
relationship that each Commission has with its Government. Also relevant are 
the types of projects that the Commissions do. Calls by the ALRC for the 
implementation of its reports dealing with more social topics are likely to be 
considered more controversial than suggestions that the more legal projects 
of the LC be acted upon. For example, urging for the implementation of the 
report dealing with the controversial topic of Aboriginal Customary Law544 
necessarily involves making a suggestion about what social policy should be 
and this is something that may antagonise a Government. By contrast, 
proposals dealing with aspects of trust law are likely to raise fewer social 
policy issues, so requests for their implementation are less likely to prompt a 
negative Government response. It may also be that a history of doing these 
                                            
544 ALRC The Recognition of Aboriginal Customary Law (Report No 31, 1986). 
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different sorts of topics now means that the Governments perceive their 
respective Commissions as fulfilling different functions: the LC primarily 
provides legal advice while the ALRC ventures into more social policy based 
recommendations. These different perceptions as to the Commissions’ roles 
can lead to different expectations as to what sort of activity is appropriate after 
a report has been published. 
 
In spite of these difficulties, the Commissions should continue to engage in at 
least some post report contact.545 There are a number of advantages in doing 
so. Having considered an area over a period of years, the Commissions build 
up significant expertise. It is wasteful for this resource not to be shared. A 
second advantage is that the Commissions, through advice and guidance, can 
remove some of the obstacles that Government may have to deal with in 
taking a report forward. It is important that implementing reports is made as 
easy as possible because Governments often need encouragement to 
consider matters that are important but have limited political mileage. The 
third advantage is the wider benefit to the community and the cause of law 
reform that accrues if more people to know about the Commission’s work and 
its proposals. Although not one of their statutory functions, the LC and the 
ALRC should continue their post report contact. 
 
                                            
545 The Quinquennial Review of the LC was positive about the LC’s ‘after sales’ service 
(Halliday 'Quinquennial Review of the Law Commission' [5.10]). 
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However, the Commissions should be very careful not to lobby their 
Government publicly.546 While it is appropriate to discuss reports and to inform 
and educate consultees and others about proposals, it is argued that the LC 
and the ALRC should not take that next step. Lobbying Government is an 
overtly political act that endangers a Commission’s independence.547 One of 
the factors that underpins a successful LRC is that it is not seen to be party 
political. Pressing Government too hard to accept reports can jeopardise this 
independence and the standing of a Commission. In any event, such efforts 
forget the primary function of a LRC. Its role is only an advisory one and 
Governments are entitled to reject reports with which they do not agree.548 
Public lobbying is also to be avoided for practical reasons. Applying this sort 
of pressure can damage the relationship that a Commission has with its 
Government, which is politically unsound. This is particularly so as often the 
same goal may be achieved through more diplomatic discussions held directly 
with Government. The breakdown in relations between the ALRC and the 
Australian Government demonstrates the potential cost of such action, or 
even the perception of it. 
 
However, it is difficult to know when a Commission has gone too far and has 
started lobbying. As Hurlburt says: ‘there is a difficult boundary between 
                                            
546 See also North who acknowledges that the LC may have a role in advising Government 
and providing information to others, but cautions against public criticism of Government policy 
and Bills (PM North 'The Law Commission - Methods and Stresses' (1981) 3 Liverpool LR 5, 
11-12). See also PM North 'Law Reform: Processes and Problems' (1985) 101 LQR 338, 352-
353 and AS Burrows Annual Middle Temple Lecture (unpublished 2 February 2000)). 
547 WH Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 
(Juriliber Edmonton 1986) 386. 
548 Writers have cautioned the Commissions against becoming too indignant when reports are 
not accepted by Government. For example, G Drewry 'The Legislative Implementation of Law 
Reform Proposals' in G Zellick (ed) The Law Commission and Law Reform (Sweet & Maxwell 
London 1988) 29 and North 'Law Reform: Processes and Problems' 352-3. 
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legitimate public discussion and improper incitement of public opinion to bring 
pressure to bear upon government.’549 One of the reasons for this ambiguity is 
that what will be inappropriate will depend in part on the relationship that a 
Commission has with their Government. The better the relationship, the more 
leeway a LRC is likely to have to lean that bit harder. Perhaps one way to 
manage this exercise more diplomatically is to focus on the issue of 
implementation generally and without reference to specific reports. This 
avoids the concern that a Commission is criticising a particular Government 
policy, although some caution is still needed in such a general exercise. 
Another way is to work harder on the relationship with Government so as to 
obtain a good understanding of how hard a Commission can reasonably push. 
Other than that, the LC and the ALRC are left with the difficult line between 
appropriate discussion, information and education, and inappropriate 
lobbying. 
 
4. CONCLUSION 
 
By contrast to the main consultation exercise conducted during a project, the 
LC consults more than the ALRC when choosing projects. This is because the 
English Commission writes its own programme and so perhaps feels a greater 
responsibility to ensure that it is choosing the most appropriate projects. The 
ALRC, on the other hand, relies on the Attorney-General to refer projects to it, 
and so does not have that same obligation. This conclusion is supported by 
                                            
549 Hurlburt Law Reform Commissions in the United Kingdom, Australia and Canada 388. 
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the fact that the LC has traditionally done only limited consultation in relation 
to the references that it receives.550  
 
In terms of consultation done in relation to the LC’s programme, two key 
trends emerge. The first is that this process is becoming more formal. 
Beginning when the Commission was writing its Seventh Programme, its 
interaction with Government and other consultees at this stage now takes 
place on a more official basis. This is linked with the second trend, which is an 
increased emphasis on involving Government at this preliminary stage. This 
potentially raises concerns about the LC’s independence, as the Commission 
may be seen to be working too closely with Government. However, while the 
LC does need to guard its autonomy, this collaboration when choosing 
projects does not have to threaten its ability to make independent 
recommendations. It is consistent with a Commission’s independence for it to 
consult closely with Government when deciding what topics should be 
considered, and indeed, this is the situation for other Commissions like the 
ALRC whose work is given by way of reference. Although the potential for a 
perceived lack of independence needs to be managed, involving Government 
heavily at this early stage is preferable and politically wise. The LC is still able 
to reach its own conclusions but at least it knows that the report is in an area 
in which the Government is looking to legislate.  
 
                                            
550 Although the LC may now be consulting more on its reference-based projects than in the 
past with its recent use of scoping papers to attract Government references, and the quite 
formalised consultation that they involve. 
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It is interesting to note that the LC’s recent success in engaging with 
Government began while Lord Justice Carnwath was Chairman. It has already 
been argued that successful institutional interaction is often underpinned by 
good personal relationships (see Chapter 4). It is suggested, and this was 
confirmed by a couple of interviewees, that the LC’s recent success is partly 
due to the good personal relationship that Lord Justice Carnwath was able to 
develop with the Government. A final comment is that it is worth doing at least 
some consultation when deciding what areas of law to reform. It is dangerous 
to assume that the Commissions will inherently know what areas of law are 
most in need of reform. The LC has made good progress in this direction and 
has considered how it might best generate this input. It is suggested that the 
ALRC should give this some consideration too. Although it relies on 
references from the Attorney-General, by suggesting possible projects, the 
ALRC takes on some responsibility to ensure that these projects are the best 
use of the Commission’s time. 
 - 363 - 
CHAPTER 9: CONCLUSION 
 
 
This thesis had two major goals. The first was to describe in detail the process 
of consultation conducted by the LC and the ALRC including the reasons for 
consulting, how it was done and the impact that it had. Two models of 
consultation, one expert driven and the other more inclusive, were proposed. 
The second major goal was to draw on this description and undertake a 
comparative analysis of the two models of consultation. Differences were 
explained by drawing on factors such as history and the different type of work 
the Commissions did. The thesis also had a third, more tentative, goal and 
this was to suggest possible improvements to the consultation process of the 
LC and the ALRC. This was not the major focus of the thesis. However, in 
light of the work done, it seemed wasteful not to venture some thoughts on 
how consultation could be improved.  
 
This conclusion will not rehearse the various findings already made in 
previous chapters. It will, however, seek to draw out some more general 
themes that emerged from the foregoing description and analysis. The 
chapter begins with a contrast between the LC’s expert model of consultation 
and the ALRC’s inclusive approach, and that is followed by a comparative 
explanation of the differences in these two models. The third section takes a 
wider approach and thinks more broadly about the potential relevance of this 
thesis in other contexts, particularly in relation to other independent advisory 
bodies. The chapter concludes with a distinctly practical focus and makes 
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some general suggestions for how the LC and the ALRC could improve their 
consultation. 
 
1. TWO MODELS OF CONSULTATION 
 
This thesis proposed two different models of consultation: the ‘expert model’ 
of the LC and the ‘inclusive model’ of the ALRC. Again, it is emphasised that 
describing the LC’s consultation as ‘expert’ and the ALRC’s exercise as 
‘inclusive’ is designed to emphasise their differences. The two Commissions 
approach their consultation differently, but the contrast should not be 
overstated as both processes have much in common. Nevertheless, these 
models have two important contrasting features, the first of which is who is 
targeted for consultation.  
 
The LC’s expert model takes a more focused approach and emphasises 
consulting those with expertise. Usually this means lawyers, although this 
expertise need not be in the law, nor does it have to be drawn from formal 
qualifications. So although the English Commission does not exclude other 
individuals or groups, such as the general public, its intended target is those 
consultees that have expertise, and usually legal expertise, in the area being 
considered. By contrast, the target audience of the ALRC’s inclusive model of 
consultation is wider in that the Commission is also driven by a desire to 
facilitate what a couple of interviewees referred to as a ‘participatory 
approach’ to law reform. The ALRC, like its English counterpart, is very 
interested in tapping expertise so it seeks the views of a large number of 
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experts, both legal and non-legal. However, the Australian Commission is also 
driven by a desire to involve as many people as possible from a wide variety 
of backgrounds, including members of the public. So in addition to seeking out 
expertise, the inclusive model of consultation also specifically opens its 
process to the general public and anyone who is interested in being 
consulted. 
 
This contrasting feature can be traced through the two Commissions’ 
consultation, beginning with the purposes of the exercise. Although 
interviewees from both Commissions talked about the goal of improving the 
quality of the recommendations made, this was particularly important for those 
from the LC. This is part of that Commission’s emphasis on experts as those 
with particular expertise in a field are most likely to make the greatest 
contribution to achieving this goal. By contrast, the ALRC had more interest 
than the LC in consulting with the goal of involving people in the process. 
Australian interviewees attached greater weight to the practical benefits of 
securing the support of those consulted and to the principled motivation of 
consulting people because is a good thing to do in itself. A greater focus on 
these sorts of purposes is consistent with the ALRC’s participatory approach. 
 
This contrasting feature of the two models of consultation is still evident when 
considering the next stage of the process: how the LC and the ALRC actually 
consult. The best example of this is a comparison of how the two 
Commissions decide whom they are going to involve. The LC’s primary focus 
is on compiling the relevant lists of consultees, the key criterion for 
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membership being expertise. The Australian Commission, by contrast, 
undertakes a more involved process that, in addition to compiling lists, 
includes extensive publicity and other strategies such as public meetings that 
are widely advertised. Australian interviewees paid far less attention to the 
criterion of expertise and instead seemed to assume that consultation should 
be conducted as widely as possible and that this would reach the necessary 
relevant expertise. This contrast is reflected, at least to some extent, in who 
actually responds to this invitation to consult. Although there is a lot of overlap 
between the consultees of the LC and the ALRC, a major difference is the 
extent to which ordinary members of the public are consulted. In accordance 
with its expert focus, the LC generally receives only a limited number of views 
from members of the public. By contrast, the ALRC’s participatory approach to 
reform often prompts a significant number of ordinary citizens to respond. 
 
The actual techniques employed by the Commissions also highlight the 
contrast between two distinct models of consultation. The standard LC 
exercise relies primarily on the publication of a consultation paper which, 
because of its length and technicality, is directed mainly at experts. The 
Commission sometimes uses other techniques such as seminars or working 
parties but again, even those methods are generally focused on those with 
specialist knowledge. The ALRC, by contrast, employs a number of 
consultation methods that seek to involve wider groups of potential 
consultees. The classic example is the Commission’s public hearings or 
meetings that are widely advertised and open to all. Indeed, although experts 
are also entitled to attend these hearings, their specialist contribution is 
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usually heard in another forum, so creating this public opportunity to give 
views is generally to reach those who would not ordinarily be regarded as 
experts. Other examples of ALRC techniques designed to extend the scope of 
consultation are public workshops and focus groups. 
 
Finally, this contrasting feature of the two models of consultation is apparent 
in terms of the impact that consultation can have on Commission decisions. 
For example, interviewees from the LC were generally less positive than those 
from the ALRC about the usefulness of consultation responses from members 
of the public. There was also the suggestion in an earlier chapter that the LC 
seems to give more weight to trends revealed by the results of its consultation 
than the Australian Commission. Perhaps this is because its consultation with 
experts generally produces a set of responses that, when viewed as a whole, 
are more useful for improving the quality of recommendations and are more 
likely to be based in reasoned argument. By contrast, trends revealed by a 
consultation exercise with a wider range of people who have varying levels of 
interest and expertise are less likely to be as safely relied upon, and so the 
ALRC needs to exercise some discretion when assessing this consultation. 
 
The second important contrasting feature of the two models of consultation is 
based on where the Commissions consult. The LC’s expert model is driven by 
the search for expertise so it is not of much significance where its consultees 
come from. This generally results in most of its consultees being based in 
London or the South East of England. There is little or no attempt made to 
consult specifically with people from different parts of England and Wales. 
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Some consultees from outside London or the South East are involved in 
projects, but this is generally motivated by the Commission’s search for 
expertise, rather than a desire to gather views from around the country. One 
notable exception is the Commission’s joint projects with the Scottish LC 
when consultation takes place in both countries. 
 
By contrast, the ALRC’s inclusive approach to its consultation also extends to 
geography. A feature of the Australian Commission’s process is that there is a 
specific attempt to consult individuals and groups from all of Australia’s States 
and Territories, often by physically visiting them. Although the national 
travelling consultations that were an integral part of the ‘Kirby method’ are not 
being used as often as they were in the past, the focus on involving 
consultees from around Australia remains. For example, adequate national 
representation is one of the factors that guides the selection of the ALRC’s 
consultants. The importance of a truly national approach is also reflected in 
the purposes of consultation with a number of interviewees emphasising the 
value of involving consultees from around Australia to avoid the political 
tensions caused by a federal system. 
 
Thinking in terms of these two models of consultation also sheds light on how 
the LC and the ALRC regard their process. The LC’s expert approach gives 
greater weight to consultation fulfilling an instrumental function, as the primary 
goal is to gather useful information and advice that will enable it to produce 
high quality reports. By contrast, the ALRC’s inclusive model attaches more 
value to fulfilling both symbolic and political functions than the LC’s expert 
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approach. Involving people and opening the process up to a wide group of 
people is an important part of the Australian Commission’s exercise. Again, it 
is emphasised here that this contrast is struck to highlight the difference in 
how the two Commissions regard their exercise. In reality, a broader 
perspective reveals that the LC and the ALRC also see themselves as 
achieving all of these functions to some extent. In other words, although the 
difference in how the Commissions’ regard their consultation is clear, the 
extent of that contrast is a question of degree. For example, the ALRC’s 
consultation is also strongly instrumental and the LC’s exercise also sets 
significant political and, to a lesser extent, symbolic goals for its process.  
 
2. COMPARATIVE ANALYSIS 
 
The expert and inclusive models of consultation adopted by the two 
Commissions can be explained by looking a number of factors. In terms of 
who are targeted as consultees, the LC’s greater focus on experts and the 
ALRC’s emphasis on a more participatory approach is the result of four 
influences, the most important of which is the Commissions’ histories. Both 
sets of interviewees talked about consultation simply being done as before 
without much evaluation as to whether it was still the best way to consult. 
Accordingly, the practices of the past remain influential. But a method of 
consultation, even if simply repeating past practice, must start somewhere so 
it is worth looking back to the early days of both Commissions.  
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The LC’s emphasis on experts can be traced to the historical prominence 
given by the Commission to its consultation documents. These documents 
have been the primary method of consultation since the early days of the 
Commission when it was pioneering their use. The length and technicality of 
consultation papers make them accessible primarily to experts so the LC’s 
historical reliance on them as the primary method of consultation has helped 
focus its pool of consultees. By contrast, the ALRC’s consultation has always 
been directed more widely. This was due largely to Justice Kirby whose views 
as the first Chairman shaped not only the approach of the Commission during 
his time but also its future direction. Justice Kirby believed that ordinary 
citizens could contribute usefully to the Commission’s work and this was part 
of what prompted the ALRC’s participatory approach to consultation. The 
inclusive culture that was established during Justice Kirby’s time as Chairman 
remains influential today with many interviewees and writers referring to the 
‘Kirby method’ of consultation. 
 
The types of projects that the Commissions investigate also influence this 
contrasting feature of the two models of consultation. The LC tends to 
consider projects that raise predominantly legal issues, which is consistent 
with its focus on consulting those with legal expertise. The Commission’s view 
is that on these sorts of technical topics, a wider approach to consultation is 
not likely to be helpful or even attract much response. This can be contrasted 
with the ALRC’s projects, many of which address areas of law that involve 
significant social concerns. Although there are still technical legal issues to 
consider, the Australian Commission takes the view that a wider group of 
 - 371 - 
CHAPTER 9: CONCLUSION 
consultees can contribute usefully to its work. There is no particular expertise 
needed to comment on matters that affect, and are relevant to, the wider 
population. The view is also taken that more social topics create a greater 
need to consult widely for political reasons. 
 
There are also two other influences that contribute to this contrasting feature 
of whom the LC and the ALRC consult. The first is that the ALRC is more of a 
generalist body than the LC. The English Commission tends to do projects in 
areas in which one of its teams has an established expertise and has 
produced previous reports. The LC knows who the key consultees are and so 
can conduct a more focused consultation exercise. The ALRC, on the other 
hand, rarely reports in same area of law twice. It does not have this same 
expertise or knowledge of the key consultees, so there is a greater need to 
consult more widely to avoid omitting important stakeholders. The final 
influence is a perceived difference between English and Australian society. 
Justice Kirby said that he thought a wider consultation exercise was 
appropriate in Australia as it was more in tune with its ‘different and younger 
society’.551 
 
The second contrasting feature of the two models of consultation, where they 
tend to consult, can also be explained. The most important influence here is 
the different system of Government in the two countries. The unitary system in 
England and Wales does not demand that consultation take place in the 
various counties. By contrast, Australia’s federal system of Government brings 
                                            
551 Interview with Justice Michael Kirby (11 August 2000, Sydney). This is probably true, but 
aside from the issue of whether this claim can be proved or not, it remains an influence on the 
ALRC’s consultation as part of Justice Kirby’s reasons for choosing a participatory approach. 
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with it a sense that consultees from the various States and Territories should 
be involved in the Commission’s work. It is politically wise to avoid the 
perception that only certain parts of Australia are being involved in reform. 
This is particularly so given that the ALRC is based in Sydney rather than 
Canberra. Another feature of having a federal system is that the law can 
develop differently in each of Australia’s jurisdictions, which is another reason 
to consult around the country. Geography contributes to this as well because 
Australia, unlike England, is a very large country and the distance that 
separates regions can result in differences in law and practice. 
 
Linked with the system of Government is another influence that helps explain 
why the ALRC conducts a truly national consultation strategy: history. In the 
Commission’s earliest days, Justice Kirby identified Australia’s different 
system of Government as requiring that the ALRC consult on a national basis. 
It was this ‘Kirby method’ of consulting that included travelling consultations to 
each of Australia’s States and Territories. Justice Kirby was also acutely 
aware of some hostility from State and Territory interests towards his newly 
formed Commission and sought to minimise this by involving them in 
consultation. A final historical reason for taking a national approach is that it 
was part of his inclusive philosophy to involve as wider a group of people as 
possible. Even without Justice Kirby, it is probable that Australia’s federal 
system would have prompted some kind of national consultation. However, 
his contribution is significant because part of the ‘Kirby method’ is a wide-
ranging travelling consultation strategy. It is unlikely that other Chairmen 
would have taken such an ambitious approach. 
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3. CONSULTATION IN CONTEXT 
 
The consultation conducted by the LC and the ALRC is a very small part of 
the legal and political systems of England and Australia. However, this thesis 
is of wider application because conducting a consultation exercise has 
become an important part of the decision making process in the public sector. 
Consultation is now regarded as a standard step in policy formulation and is 
commonly used by Governments, Departments and other advisory bodies and 
commissions. The process of the LC and the ALRC is worth exploring in this 
wider context for two reasons. First, the Commissions’ consultation is more 
transparent than other public sector exercises, which may be more politically 
driven. This provides a good opportunity to see clearly why consultation is 
done, how an exercise unfolds and what impact it has on decision makers.  
 
A second reason why the Commissions’ consultation is of wider interest is its 
contribution to the modern importance of the process. Both the LC and the 
ALRC were pioneers of consultation in their respective jurisdictions so to 
understand their processes gives a valuable insight into how consultation in 
the public sector is done today. Justice Kirby rated the contribution of the 
ALRC’s consultation to modern Australia as being even wider. He suggested 
that the Commission’s consultation gradually helped push law making more 
out into the open, leading to greater transparency in Australian 
Government.552 He also believed that the emphasis on involving the ordinary 
                                            
552 Correspondence with Justice Michael Kirby (20 May 2003). 
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citizen in the reform process helped demystify the law by creating a greater 
public awareness of it and the role that the public plays in its improvement.553 
 
The analysis of the consultation conducted by the LC and the ALRC reveals a 
couple of general themes of wider application. The first is that all consultation 
must take account of the context in which it occurs. Why consultation is done, 
how it is done and who is consulted all depend heavily on the circumstances 
in which the process takes place. This is illustrated well by the comparison of 
the LC and the ALRC. Although the differences between the two 
Commissions have been emphasised, they are very similar bodies. The ALRC 
is said to be based on the LC, and both Commissions were established for 
roughly the same reasons. However, despite this similarity, the two 
Commissions consult differently because the circumstances in which they 
function are different and so therefore demand different consultation 
exercises. Those conducting consultation in other organisations also need to 
be conscious of the context in which they are consulting because an exercise 
appropriate to its context will be much more effective. Factors to consider 
include the history of the organisation, the personal characteristics of the 
people conducting the exercise, the types of projects being investigated and 
the political environment that a final report will face.  
 
Another more general theme that emerges is that consultation is not an 
unqualified good. Sometimes it is simply assumed by those consulting and the 
wider community that consultation is an inherently good thing to do and that 
                                            
553 ibid. See also MD Kirby 'The ALRC - A Winning Formula' (2003) 82 Reform 58, 60. 
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more is always better. This is not true and there may be circumstances where 
a more constrained process is warranted. In making this decision, it is 
particularly important to be clear on the purposes of consultation. An exercise 
needs to be done for specific reasons and if it is not helping those consulting 
achieve those goals, then it is not worth doing. This assumption as to the 
merits of consultation and the lack of thought that sometimes accompanies it 
is one of the challenges that the LC and the ALRC face. This prompted the 
suggestion discussed below that the Commissions consider approaching their 
consultation in more a systematic way. This is a concern for the Commissions, 
but it is likely that this is an issue for most, if not all, bodies that conduct a 
consultation process. 
 
This thesis is also of wider relevance to those bodies that fulfil the same 
constitutional function as the LC and the ALRC: independent commissions, 
committees or organisations whose role is to advise Government. These sorts 
of bodies have been used by Government increasingly in recent years and 
this trend is only likely to continue. Issues are often referred outside of the 
Government machine because they are too complex and too technical for it to 
consider. A specialist body, or one capable of accessing the necessary 
expertise, is a convenient way to deal with these issues that would otherwise 
fall in the Government’s ‘too hard basket’. Other times, there are more political 
motivations for engaging an outside body to investigate issues of concern. It 
may be that the Government wants the review to be seen as independent, or 
perhaps the issues are so controversial that it is reluctant to become involved 
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itself. For these reasons, independent advisory bodies are now an established 
part of the legal and political systems in England and Australia.554  
 
Although these bodies may consider different topics and have different 
mandates, they all face similar challenges. This thesis, and particularly its 
consideration of consultation, is valuable in thinking about how these 
challenges can be met. An obvious contribution is the detailed description of 
the consultation process of the LC and the ALRC. Both Commissions are 
leaders in the area of consultation so other independent advisory bodies may 
benefit from seeing why the Commissions consult, how and whom they 
consult and the impact that this has on their decisions. But thinking more 
generally about the Commissions and their consultation may also be of some 
value. 
 
                                            
554 A number of permanent and ad hoc temporary commissions have been set up in recent 
years, all charged with providing independent advice to Government on a wide range of 
matters. By way of example, some of the permanent commissions established in England 
include: 
• Human Genetics Commission (established in 1999 to be an independent source of 
advice for Government on developments in human genetics and their implications for 
society) 
• Commission for Health Improvement (established by statute in 2000 as the first 
independent national organisation to report on the quality of NHS care on behalf of 
patients) 
• Agriculture and Environment Biotechnology Commission (established in 2000 to 
provide independent advice to Government on developments in biotechnology and 
their implications for agriculture and the environment). 
Recent Australian examples of permanent independent advisory commissions include: 
• National Advisory Committee on Ageing (established in 2002 to, in addition to other 
responsibilities, provide advice to the Government on policies and priorities for an 
ageing population) 
• Productivity Commission (established by statute in 1998 as an independent agency 
that conducts research into a broad range of economic and social issues so it can 
advise Government on microeconomic policy and regulation) 
• Medical Services Advisory Committee (established in 1998 to advise Government 
whether all new medical procedures attracting Medicare benefits were supported by 
scientific evidence as being safe, clinically effective and cost effective). 
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For example, one of the greatest challenges for an independent advisory body 
is to secure a positive relationship with its Government. This is critical to its 
success, both in terms of the work that a body receives and also in terms of 
how its final report is treated by Government. The LC and the ALRC also face 
this challenge and there is much to be learnt from how the two Commissions 
manage this relationship. In particular, consultation plays an important role in 
ensuring that this relationship remains productive. It can help to secure 
Government support for projects either through consulting the Government 
itself or through involving the important stakeholders. This is a difficult goal to 
achieve as both the LC and the ALRC have discovered, but it is something of 
which all independent advisory bodies should be aware. 
 
Consultation can also play an important role in adding legitimacy to 
independent advisory bodies. It can add weight to the reports or other work 
that they do, and it can also help consolidate their position as an advisor to 
Government. Both the LC and the ALRC have carved out their place in the 
legal and political systems partly on the back on the quality of their 
consultation process. For bodies seeking to establish this kind of reputation, it 
is worth considering the approach taken by the two Commissions to their 
consultation. 
 
A final way in which this thesis may assist other independent advisory bodies 
is in helping them to manage the tension between their advisory function and 
their independence. For a body to be useful to Government, it must provide 
advice that is capable of being acted upon. On the other hand, an 
 - 378 - 
CHAPTER 9: CONCLUSION 
independent body must reach its own recommendations and they may be 
inconsistent with existing or likely Government policy. These potentially 
conflicting obligations are an issue for both the LC and the ALRC and they are 
very conscious of trying to achieve the right balance. Consultation is relevant 
in this debate because it generally gives a clear sense as to what is likely to 
be politically acceptable. This raises the issue of whether a Commission 
should be guided by consultation or perhaps its own less popular views. Both 
Commissions take a balanced approach and guard their independence firmly 
while at the same time being conscious of recommending reform that is 
politically possible. In deciding how to manage this balance, other 
independent advisory bodies may wish to draw on the experience of the two 
Commissions. 
 
4. IMPROVING CONSULTATION 
 
Having described and compared the consultation of the two Commissions, 
and having situated their process in a wider context, it is worth concluding on 
a distinctly practical note. The third goal of this thesis, albeit a tentative one, is 
to identify possible improvements in how the LC and the ALRC consult. It is 
inevitable that academic scrutiny of an organisation’s work will focus on those 
aspects that can be improved. So perhaps the starting point for this discussion 
should be to acknowledge that on the whole the consultation conducted by 
both Commissions is done well. It produces high quality information and 
advice, it helps the Commissions improve their recommendations, and 
generally this consultation involves those who should be consulted.  
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A comparison with other bodies that consult is beyond the scope of this thesis 
but there is a strong sense within the legal profession, Government and 
beyond that these Commissions are amongst the best at consulting, 
particularly in light of their limited funding. Both Commissions have also made 
valuable contributions to the development of consultation as a step in the law 
making process. They pioneered new approaches and techniques of 
consultation, some of which have been borrowed by others. However, even 
an organisation that consults well is able to improve. Some specific 
suggestions have already been made, so the goal here is to go beyond 
particular techniques and look at more general ways in which the LC and the 
ALRC can improve their consultation. 
 
The main area of concern is that there seems to be insufficient thought and 
planning by both Commissions at a number of important stages in the 
consultation process.555 For example, neither Commission has a clear set of 
official reasons for consulting, nor are potential purposes discussed or 
analysed before an exercise occurs. So consultation is taking place without a 
clear understanding of the goals that the Commissions hope to achieve. This 
concern also extends beyond the purposes of consultation because a lack of 
direction at this preliminary stage is reflected in how the exercise that follows 
is conducted. Different consultation goals require different methods and a 
Commission that is not clear on why it is consulting may find itself conducting 
                                            
555 One former Commissioner describes his impression that ‘the process of deciding who 
should be consulted and the weight that one attached to the responses was somewhat 
“rough-and-ready”’ (AS Burrows 'Some Reflections on Law Reform in England and Canada' 
(2004) (forthcoming, copy with author) 7). 
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ineffective or misdirected consultation. For example, a project that needs only 
expert advice is not likely to receive much benefit from conducting public 
hearings. 
 
The approach of interviewees from both jurisdictions demonstrated insufficient 
thought and planning when deciding whom and how to consult. Very few 
interviewees made a clear link between the purposes of consultation and how 
it was done. It was almost as though the reasons for consulting were briefly 
considered and then put aside while the real business of whom and how to 
consult was addressed. That is not to say that the purposes of consultation 
were irrelevant to how the process was conducted. Rather, instead of the 
reasons for consulting explicitly guiding the exercise, these considerations 
were often incorporated, but not articulated, as part of the more practical 
decisions such as whom to consult and how. There was also the tendency at 
both Commissions to simply consult as they had done in the past. This was 
particularly so at the ALRC as there were times when the ‘Kirby method’ of 
consultation was employed without sufficient consideration of whether it was 
the best way to consult for a particular project. Perhaps it is the failure to 
articulate a clear set of purposes of consultation that makes it easy to fall back 
on the tried and true methods of the past. 
 
There is also insufficient thought and planning when considering the impact of 
consultation as neither Commission properly evaluates (or evaluates at all) its 
projects to see whether its consultation is successful or not. Instead, the next 
project is started without sufficient consideration of extent to which the goals 
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of the consultation exercise, even if they are not explicitly identified at the 
outset, are achieved. Perhaps it is this lack of clarity on the reasons for 
consulting that is part of the problem. If the goals of an exercise are not 
identified, it is difficult to assess its success or otherwise. Undoubtedly 
Commissioners and staff learnt from their successes and failures and 
adjusted their consultation accordingly. But given the relatively high turnover 
of staff, particularly at the ALRC, this is an ad hoc approach to what is 
regarded as one of the most important parts of the Commissions’ work. 
 
Accordingly, it is suggested that the LC and the ALRC seek to approach their 
consultation in a more systematic way. It is acknowledged that both 
Commissions are already extremely busy and have only limited funding. 
Nevertheless allocating resources to probe more deeply into their consultation 
is worthwhile because it will ensure that the significant expenditure allocated 
to this exercise from their relatively limited budgets is being used most 
effectively. The first step in this more systematic approach is for the LC and 
the ALRC on each project to decide why they are consulting. As a useful 
starting point, it is suggested that each Commission, after extensive 
consideration, articulate and endorse a general set of purposes of 
consultation. This would enable staff and Commissioners, particularly those 
who are new to the Commissions, to be clear on why consultation is done and 
provide a common starting point in approaching the exercise. Each project is, 
of course, different and has its own needs so the purposes of consultation 
adopted for a particular project might be adjusted with new purposes added 
and others de-emphasised. 
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The second step in this more systematic approach is to ensure that the 
reasons for consultation adopted on a project actually drive the process that 
follows. Although the Commissions do give some consideration to how 
consultation should be conducted, at the moment, this thinking is not well 
connected to the goals of the exercise. In short, the purposes of consultation 
seem to be a little remote from the methods used. It is suggested, instead, 
that the thinking and planning done in relation to purpose should flow through 
to guide both the targeting of consultees and the methods to use to involve 
them. The implications of this are obvious. For example, an exercise seeking 
to tap expert advice and one attempting to discover public opinion will target 
different consultees and require very different consultation documents. Both 
Commissions need to evaluate each aspect of its consultation process to 
ensure that it is helping to achieve at least one of its goals.  
 
A third and final step suggested as part of this more systematic approach to 
consultation is that each project should conclude with a short review process. 
Having decided why consultation is being done and designed an exercise to 
reach those goals, it is important to complete the loop and evaluate the extent 
to which the Commissions’ consultation is successful in achieving those goals. 
The review should also evaluate whether particular methods of consulting 
were useful or can be improved. This review process need only take a short 
time, but it is worth having some formal evaluation of consultation in place 
rather relying upon any ad hoc assessment that might occur currently. 
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One of the particular requirements of this more systematic approach, and 
especially its first and second steps, is that the Commissions need to think 
more about tailoring their consultation to the specific needs of each individual 
project. In the past, there has been some lack of thought about why 
consultation is done and some standardisation of methods. This meant that 
the particular needs of individual projects were not sufficiently considered 
when deciding what consultation was appropriate. Each Commission 
undertakes a diverse range of projects so they need to adjust their 
consultation accordingly. Some steps have been taken in this direction 
already by the LC and the ALRC and a few interviewees also acknowledged 
the need to tailor in this way. This is applauded but the interviews also reveal 
that more attention needs to be directed to the individual requirements of each 
project in terms of the goals of consultation and how they are to be achieved. 
 
It is hoped that the Commissions will embrace this approach and think more 
about how they consult so as to improve an already strong part of their reform 
process. In particular, it is hoped that the Commissions will draw on the 
comparisons made in this thesis and that each will attempt to learn from the 
experience of the other. Although the LC and the ALRC were established, 
matured and now function in very different circumstances, there is enough 
common ground to think that the experience of one jurisdiction is relevant to 
the other. Indeed, this difference in background can provide a fresh new
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perspective on consultation, free of some of the constraints that history and 
circumstances can impose. This is an important process of self-reflection that 
both Commissions should undertake. It is hoped that this thesis will act as a 
guide if the LC and the ALRC re-evaluate their consultation. 
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ALRC Submission to the House of Representatives Standing Committee on 
Legal and Constitutional Affairs (Vol 3, 21 February 1994) 
ALRC Summary of Submissions Received in Relation to Consumer Contracts: 
Multiculturalism (internal document 1992) 
ALRC Summary of Submissions Received in Relation to Family Law: 
Multiculturalism (internal document 1991) 
ALRC Transcript of Proceedings, Multiculturalism and the Law (22 November 
1990, Perth) 
ALRC Transcript of Proceedings, Multiculturalism and the Law (28 November 
1990, Perth) 
Confidential submission made to ALRC Managing Justice: A Review of the 
Federal Civil Justice System (Report No 89, 2000) 
Correspondence with Justice Michael Kirby (20 May 2003) 
Correspondence with Justice Michael Kirby (21 August 2000) 
Interview with Justice Michael Kirby (11 August 2000, Sydney) 
Interview with Lord Justice Brooke (15 May 2001, London) 
Interview with Ms Elizabeth Evatt (18 July 2001, London) 
Interview with Professor Andrew Burrows (6 December 1999, Oxford) 
Interview with Professor David Weisbrot (9 August 2000, Sydney) 
LC A Guide to Preparing an Analysis of Responses Arising from Consultation 
(internal document 1994) 
LC Notes for Law Commissioners (internal document 2000) 
LC Partnership - General Correspondence (LC File No 5, 6 September 2000) 
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LC Partnership Law: Analysis of Responses to the Law Commission (LC File 
No 269-199-13, June 2001) 
2. COMPLETE LIST OF REPORTS FROM 1990556 TO PRESENT557 
2.1 LC Reports 
 
REPORT TITLE LAW COM NO (YEAR)
Towards a Compulsory Purchase Code: (1) 
Compensation 
286 (2003) 
Renting Homes 284 (2003) 
Partnership Law 283 (2003) 
Children: Their Non-Accidental Death or Serious 
Injury (Criminal Trials): Final Report 
282 (2003) 
Land, Valuation and Housing Tribunals: The Future 281 (2003) 
Children: Their Non-Accidental Death or Serious 
Injury (Criminal Trials): A Consultative Report 
279 (2003) 
Sharing Homes: A Discussion Paper 278 (2002) 
The Effective Prosecution of Multiple Offending  277 (2002) 
Fraud 276 (2002) 
Electronic Commerce: Formal Requirements in 
Commercial Transactions 
LC Special 2 (2001) 
Evidence of Bad Character in Criminal Proceedings 273 (2001) 
Third Parties - Rights against Insurers 272 (2001) 
                                            
556 1990 is the starting point for this list to match the period sampled through the interviews.  
557 The table includes only those reports dealing with law reform so it excludes Annual 
Reports, Programmes and consolidation reports.  
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Land Registration for the 21st Century – A 
Conveyancing Revolution 
271 (2001) 
Limitation of Actions 270 (2001) 
Bail and the Human Rights Act 1998 269 (2001) 
Double Jeopardy and Prosecution Appeals 267 (2001) 
Damages under the Human Rights Act 1998 266 (2000) 
Consent in Sex Offences LC Special 1 (2000) 
Claims for Wrongful Death 263 (1999) 
Damages for Personal Injury: Medical, Nursing and 
Other Expenses; Collateral Benefits 
262 (1999) 
Company Directors: Regulating Conflicts of 
Interests and Formulating a Statement of Duties 
261 (1999) 
Trustees’ Powers and Duties 260 (1999) 
Damages for Personal Injury: Non Pecuniary Loss 257 (1999) 
Consents to Prosecution 255 (1999) 
Land Registration for the Twenty First Century – A 
Consultative Document 
254 (1998) 
The Execution of Deeds and Documents by or on 
Behalf of Bodies Corporate 
253 (1998) 
The Rules Against Perpetuities and Excessive 
Accumulations 
251 (1998) 
Liability for Psychiatric Illness 249 (1997) 
Legislating the Criminal Code: Corruption 248 (1998) 
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Aggravated, Exemplary and Restitutionary 
Damages 
247 (1997) 
Shareholder Remedies 246 (1997) 
Evidence in Criminal Proceedings: Hearsay and 
Related Topics 
245 (1997) 
Offences of Dishonesty: Money Transfers 243 (1996) 
Privity of Contract: Contract for the Benefit of Third 
Parties 
242 (1996) 
Landlord and Tenant: Responsibility for State and 
Condition of Property 
238 (1995) 
Legislating the Criminal Code: Involuntary 
Manslaughter 
237 (1995) 
Fiduciary Duties and Regulatory Rules 236 (1995) 
Transfer of Land: Land Registration 235 (1995) 
Mental Incapacity 231 (1995) 
Legislating the Criminal Code: The Year and a Day 
Rule in Homicide 
230 (1995) 
Legislating the Criminal Code: Intoxication and 
Criminal Liability 
229 (1995) 
Criminal Law: Conspiracy to Defraud 228 (1995) 
Restitution: Mistakes of Law and Ultra Vires Public 
Authority Receipts and Payments 
227 (1994) 
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Administrative Law: Judicial Review and Statutory 
Appeals 
226 (1994) 
Personal Injury Compensation: How Much is 
Enough? A study of the compensation experiences 
of victims of personal injuries 
225 (1994) 
Structured Settlements and Interim and Provisional 
Damages 
224 (1994) 
Binding Over 222 (1993) 
The Law of Trusts – Delegation by Individual 
Trustees 
220 (1993) 
Contributory Negligence as a Defence in Contract 219 (1993) 
Legislating the Criminal Code: Offences Against the 
Person and General Principles 
218 (1993) 
Family Law: The Effect of Divorce on Wills 217 (1993) 
The Hearsay Rule in Civil Proceedings 216 (1993) 
Sale of Goods Forming Part of a Bulk 215 (1993) 
Landlord and Tenant: Business Tenancies: A 
Periodic Review of the Landlord and Tenant Act 
1954 Part II 
208 (1992) 
Family Law: Domestic Violence and Occupation of 
the Family Home 
207 (1992) 
Criminal Law: Rape within Marriage 205 (1991) 
Transfer of Land: Land Mortgages 204 (1991) 
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Criminal Law: Corroboration of Evidence in Criminal 
Trials 
202 (1991) 
Transfer of Land: Obsolete Restrictive Covenants 201 (1991) 
Transfer of Land: Implied Covenants for Title 199 (1991) 
Rights of Suit in Respect of Carriage of Goods by 
Sea 
196 (1991) 
Landlord and Tenant: Distress for Rent 194 (1990) 
Private International Law: Choice of Law in Tort and 
Delict 
193 (1990) 
Family Law: The Ground for Divorce 192 (1990) 
Transfer of Land: Risk of Damage after Contract for 
Sale 
191 (1990) 
 
2.2 ALRC Reports 
 
REPORT TITLE ALRC NO (YEAR) 
Essentially Yours: The Protection of Human Genetic 
Information in Australia
96 (2003) 
Principled Regulation: Federal Civil and 
Administrative Penalties in Australia
95 (2002) 
The Judicial Power of the Commonwealth: A 
Review of the Judiciary Act 1903 and Related 
Legislation
92 (2001) 
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Review of the Marine Insurance Act 1909 91 (2001) 
Managing Justice: A Review of the Federal Civil 
Justice System
89 (2000) 
Confiscation that Counts: A Review of the Proceeds 
of Crime Act 1987
87 (1999) 
Australia's Federal Record – A Review of Archives 
Act 1983
85 (1998) 
Seen and Heard: Priority for Children in the Legal 
Process 
84 (1997) 
Integrity: But not by Trust Alone – AFP & NCA 
Complaints and Disciplinary Systems 
82 (1996) 
Legal Risk in International Transactions 80 (1996) 
Making Rights Count 79 (1996) 
Beyond the Door-keeper: Standing to Sue for Public 
Remedies 
78 (1996) 
Open Government: A Review of the Federal 
Freedom of Information Act 1982 
77 (1995) 
Costs shifting – Who Pays for Litigation 75 (1995) 
Designs 74 (1995) 
For the Sake of the Kids: Complex Contact Cases 
and the Family Court 
73 (1995) 
The Coming of Age: New Aged Care Legislation for 
the Commonwealth
72 (1995) 
Child Care for Kids 70 (1994) 
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Equality Before the Law: Justice for Women, Part I 69 (1994) 
Equality Before the Law: Women's Equality, Part 2 69 (1994) 
Compliance with the Trade Practices Act 1974 68 (1994) 
Interim: Equality Before the Law: Women's Access 
to the Legal System
67 (1994) 
Collective Investments: Other People's Money 65 (1993) 
Personal Property Securities 64 (1993) 
Children's Evidence: Closed Circuit TV 63 (1992) 
Administrative Penalties in Customs and Excise 61 (1992) 
Customs and Excise 60 (1992) 
Collective investments: Superannuation 59 (1992) 
Choice of Law Rules 58 (1992) 
Multiculturalism and the Law 57 (1992) 
Censorship Procedure 55 (1991) 
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3. TABLES558 
3.1 Tables of Interviewees559 
3.1.1 Table 2: LC Interviewees560 
 
NAME POSITION/S PERIOD OF SERVICE
 Chairmen  
The Rt Hon Lord Justice 
Carnwath CVO 
Chairman February 1999 – June 
2002 
The Rt Hon Lady Justice 
Arden DBE 
Chairman January 1996 – 
January 1999 
The Rt Hon Lord Justice 
Brooke 
Chairman January 1993 – 
December 1995 
The Rt Hon Lord Justice 
Gibson 
Chairman January 1990 – 
December 1992 
 Commissioners  
Professor Andrew 
Burrows* 
Commissioner October 1994 – 
September 1999 
The Hon Mr Justice 
Silber 
Commissioner April 1994 – December 
1999 
                                            
558 Table 1 (‘Positions within LC and ALRC Interviewed’) is located in Chapter 3. 
559 The ‘*’ indicates those interviewees whose transcripts were treated under the first phase of 
analysis (see Chapter 3). 
560 In relation to LC, the actual month of the year that staff began and left work at the 
Commission is not listed, as this information is not available in its Annual Reports. 
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Her Honour Judge 
Faber* 
Commissioner January 1994 – 
September 2000 
The Honourable Mr 
Justice Beatson* 
Commissioner July 1989 – September 
1994 
The Rt Hon Lord Justice 
Buxton 
Commissioner January 1989 – 
December 1993 
Mr Trevor Aldridge QC* Commissioner October 1984 – 
December 1993 
The Rt Hon Lady Hale of 
Richmond DBE (formerly 
Professor Brenda 
Hoggett QC while at the 
Commission) 
Commissioner May 1984 – December 
1993 
Mr Norman Marsh QC 
CBE 
Commissioner June 1965 – 
September 1978 
 Chief Executives (formerly 
Secretaries) 
 
Mr Michael Sayers* Secretary July 1994 – 2003561 
Mr Michael Collon* Secretary September 1987 – July 
1994 
 Team Managers  
Mr Jonathon Holbrook* Team Manager 1997 – 2000 
Ms Lizzie Barmes Team Manager, Lawyer 1995 – 1999 
                                            
561 Michael Sayers retired from the full-time position on 22 August 2003 but continued in a 
part-time capacity until the end of that year. 
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Mr Jacques Parry* Team Manager562 1994 – 2002563 
Mr Peter Fish Team Manager 1994 – 1997 
Mr Rael Zackon* Team Manager 1990 – 1993 
Ms Jenny Jenkins Team Manager, Lawyer 1988 – 1995 
Mr Anwar Akbar* Team Manager, Lawyer December 1969 – July 
1994 
 Other Staff  
Ms Helen Hall* Lawyer 1997 – 2002564 
Ms Nicola Pittam* Lawyer 1996 – 2001 
Mr Andrew Scott Lawyer 1996 – 1999 
Ms Christine Salmon Lawyer 1995 – 1997 
Ms CL Johnston Lawyer 1992 – 1995 
Ms Tia Cockrell Lawyer, Research Assistant 1992 – 1994, 1988 
Mr James Cooper Lawyer September 1987 – 
1991 
Mr Tim Smith Research Assistant 1999 – 2000 
Mr Dan Leighton Editor/Web Manager July 1985 – Present 
 
                                            
562 Jacques Parry also served as a Lawyer at the LC in the period after our interview. 
563 It is not clear from the latest Annual Report whether Jacques Parry left in 2002 or early 
2003 (LC Annual Report 2002-2003 (Law Com No 280, 2003) 50). 
564 It is not clear from the latest Annual Report whether Helen Hall left in 2002 or early 2003 
(ibid). 
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3.1.2 Table 3: ALRC Interviewees565 
 
NAME POSITION/S PERIOD OF SERVICE
 Presidents and Deputy Presidents  
Professor David Weisbrot President June 1999 – Present 
Mr Alan Rose AO* President May 1994 – May 1999 
The Hon Ms Elizabeth 
Evatt AC AO* 
President & Part Time 
Commissioner566 
January 1988 – 
November 1993 & 
November 1993 – 
November 1994 
The Hon Justice Michael 
Kirby AC CMG* 
Chairman (now called President) January 1975 – 
September 1984 
Dr Kathryn Cronin* Deputy President, Full Time 
Commissioner 
February 1996 – July 
2001 
Mr David Edwards PSM* Deputy President December 1995 – 
September 1999 
Ms Sue Tongue* Deputy President & Senior Law 
Reform Officer 
September 1993 – 
October 1995 & 1978 
– August 1979 
Mr John Greenwell Deputy President October 1987 – 
October 1992 
                                            
565 Note that the various legal positions have had different names over the years, for example, 
the President used to be called Chairman. The titles used in this table are those used at the 
time of service. 
566 She also worked at the LC between 1968 and 1973. 
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 Full-Time and Part-Time 
Commissioners 
 
Associate Professor 
Brian Opeskin 
Full-Time Commissioner July 2000 – Present 
Mr Michael Ryland* Full-Time Commissioner May 1994 – November 
1996 
Mr Chris Sidoti* Full-Time Commissioner February 1992 – 
August 1995 
Mr Stephen Mason* Full-Time Commissioner, Secretary 
and Director of Research, 
Legislative Draftsman, Assistant 
Legislative Draftsman 
1980 – October 1993 
The Hon Justice Ian 
Coleman* 
Part-Time Commissioner January 1993 – 
December 2002 
The Hon Professor Peter 
Baume AO 
Part-Time Commissioner January 1993 – August 
1997 
 Project Managers or Team 
Leaders 
 
Ms Pauline Kearney* Project Manager, Senior Law 
Reform Officer, Law Reform Officer 
1985 – April 1995 
Mr Michael Barnett* Project Manager, Team Leader, 
Principal Legal Officer, Senior Law 
Reform Officer 
June 1987 – 
December 2001 
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Ms Robin McKenzie Project Manager, Principal Law 
Reform Officer, Senior Law Reform 
Officer, ‘Legal Staff’ 
November 1989 – 
June 1995 
Mr Russell Agnew Project Manager July 1991 – June 1994 
Mr Philip Kellow* Team Leader, Senior Law Reform 
Officer 
August 1992 – 
February 1996 
Ms Sally Moyle Team Leader September 1995 – 
September 1997 
Dr Tania Sourdin* Team Leader, Legal Specialist June 1996 – February 
1999 
 Other Staff  
Mr Andrew Naylor Senior Law Reform Officer, Law 
Reform Officer & Project Assistant 
March 1992 – August 
1994 & April 1991 – 
November 1991  
Ms Anne Kelly (formerly 
Sutherland-Kelly)* 
Law Reform Officer June 1993 – 
December 1994 
Ms Frith Way Law Reform Officer July 1994 – December 
1997  
Ms Sabina Lauber Law Reform Officer January 1995 – April 
1996 
Mr Bruce Alston Senior Law Reform Officer, Law 
Reform Officer 
July 1996 – Present 
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Ms Lani Blackman Manager of Policy and Secretariat, 
Legal Policy Officer, Law Reform 
Officer, Research Assistant  
August 1996 – Present 
Ms Michelle Hauschild Public Affairs Manager, Journalist January 1997 – 
Present 
 
3.1.3 Table 4: Other Interviewees 
 
NAME RELEVANT POSITION/S PERIOD OF SERVICE
 England  
Sir Derek Oulton GCB 
QC* 
Permanent Secretary, Lord 
Chancellor’s Office 
 
1982 – 1989 
Sir Thomas Legg KCB 
QC* 
Permanent Secretary, Lord 
Chancellor’s Department 
1989 – 1998 
Mr Ray Sams* Various positions in the Lord 
Chancellor’s Department (now 
Department for Constitutional 
Affairs) including Head of Law 
Reform and Tribunals Division and 
Head of Civil Law Development 
Division  
Law Reform and 
Tribunals Division 
(1998 – 1999) 
Civil Law Development 
Division 
(1999 – 2000) 
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 Australia  
Mr Robert Cornall Secretary, Attorney-General’s 
Department 
2000 – present 
Mr Richard Moss PSM Deputy Secretary, Attorney-
General’s Department 
1996 – 2000 
 New Zealand  
The Hon Justice 
Baragwanath 
President of the New Zealand Law 
Commission 
1996 – 2001 
 
3.2 Tables of Internal Documents Analysed567 
3.2.1 LC Documents 
 
NAME OF DOCUMENT DATE DESCRIPTION 
The Law Commission Costed 
Summary Plan 
10/01 Aims and objectives of the Commission 
Partnership Law: Analysis of 
Responses to the Law 
Commission 
06/01 File No 269-199-13 
Partnership – General 
Correspondence 
27/03/01-
? 
File No 6 
                                            
567 This table refers to internal documents or other documents not formally published or made 
widely available. Other published Commission documents or reports are noted in the 
bibliography if cited in the thesis. 
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Partnership – Correspondence 
with the Scottish Commission 
10/01/01- 
? 
File No 3, 269-199-04 
Partnership – General 
Correspondence 
06/09/00-
26/03/01 
File No 5 
Trustees’ Powers and Duties: 
Second Consultation Paper 
12/06/00- 
? 
File No 147/335/19 
Notes for Law Commissioners Revised 
11/00 
Introductory guide for new Law 
Commissioners 
A Guide to Preparing an Analysis 
of Responses Arising from 
Consultation  
10/94 Guidelines produced to inform the 
drafting of this document  
Rights to Goods in Bulk: Seminar 
on Issues Raised in Consultation 
15/01/90 Booklet produced to guide a seminar 
based on the responses to a consultation 
paper 
Core List Undated The list of consultees who are sent all of 
the LC’s consultation papers 
Criminal Law Team List  Undated The list of consultees who are sent LC’s 
criminal law consultation papers 
Common Law Team List Undated The list of consultees who are sent LC’s 
common law team consultation papers 
Partnership Law: Joint Policy 
Paper (DP No 111/CP No 159) 
Undated Internal policy paper produced for 
approval prior to drafting formal 
publications 
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Prosecution Appeals Against 
Judges’ Rulings (CP 158): 
Analysis of Responses 
Undated  
Prosecution Appeals Against 
Judges’ Rulings (CP 158): 
Consultation Responses 
Undated Responses from consultees commenting 
on Consultation Paper 158 
Termination of Tenancies by 
Physical Re-Entry: Analysis of 
Responses to the Consultation 
Document 
Undated No 26-83-51 
List of People and Organisations 
Who Commented on 
Consultation Paper 151 
Undated A list of consultees 
Analysis of Responses Undated For Consultation Paper 141 
Abstract of Responses Undated For Consultation Paper 141 
 
3.2.2 ALRC Documents 
 
NAME OF DOCUMENT DATE DESCRIPTION 
Full Commission Meeting 
Agenda 
17/11/00 Includes 11 briefing papers discussing 
various aspects of the ALRC 
Minutes of Full Commission 
Meeting  
18/05/00  
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Civil and Administrative Penalties 
Reference – Management 
15/03/00 File No 33/00, Part 1 & 2 
Marine Insurance Reference – 
Management 
15/03/00 File No 24/00, Part 1 
 
Managing Justice Submissions 2000 Random selection of submissions from 
the Managing Justice reference. 
(Submission numbers 210 to 260) 
ALRC Records Management 
System 
2000 Overview of files that are created for each 
reference 
Second ALRC Submission to the 
Senate Legal and Constitutional 
Legislation Committee 
17/09/99 The subject was ‘Inquiry into the Statutory 
Functions and Powers of the ALRC’. 
Resulted from Professor Weisbrot’s 
undertaking to the Committee to revise 
some wording. 
ALRC Submission to the Senate 
Legal and Constitutional 
Legislation Committee 
05/08/99 The subject was ‘Inquiry into the Statutory 
Functions and Powers of the ALRC’. 
New Reference Development  10/03/99 File No 21/99, Part 1  
Consultation in the Attorney-
General’s Department 
1997 Discusses different methods of 
consultation and when they are 
appropriate 
ALRC Submission to the House 
of Representatives Standing 
Committee on Legal and 
Constitutional Affairs 
29/10/93 Volume 1, 2 and 3. The subject was 
‘Inquiry into the Role and Function of the 
ALRC’. 
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Summary of Submissions 
Received in Relation to 
Consumer Contracts  
16/03/92 Multiculturalism and the Law reference. 
Notes specifically that it includes 
submissions made at public hearings. 
Summary of Submissions 
Received in Relation to Family 
Law – Addendum 
14/11/91 Multiculturalism and the Law reference. 
Notes specifically that it includes 
submissions made at public hearings. 
Summary of Submissions 
Received in Relation to Family 
Law 
10/10/91 Multiculturalism and the Law reference. 
Notes specifically that it includes 
submissions made at public hearings. 
Multiculturalism and the Family 
Law – Survey  
06/91 Analysis of survey results done for 
Multiculturalism and the Law reference 
Summary of Submissions 
Received in Relation to Contract 
Law 
24/05/91 Multiculturalism and the Law reference 
Multiculturalism and Family Law 10/01/91 Multiculturalism and the Law reference. It 
appears to be a draft part of a discussion 
paper. 
Transcript of Proceedings, 
Multiculturalism and the Law 
28/11/90 A transcript of a public hearing in 
Multiculturalism and the Law reference in 
Adelaide. 
Transcript of Proceedings, 
Multiculturalism and the Law 
22/11/90 A transcript of a public hearing in 
Multiculturalism and the Law reference in 
Perth. 
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Issues Children 17/07/90 Multiculturalism and the Law reference. It 
appears to be a draft of preliminary key 
thoughts on the topic. 
Letter on Multiculturalism and the 
Law Survey 
17/04/90 Letter from Justice Evatt to Counsellors 
and Registrars of the Family Courts 
asking them to complete the survey. 
Includes contact list of recipients. 
Questions 1990 Survey Questionnaire for Multiculturalism 
and the Law reference 
List of Consultees Undated Multiculturalism and the Law reference 
Research Materials Undated Ad hoc collection of research materials 
including typed, photocopied and 
handwritten bibliographies and notes from 
sources for the Multiculturalism reference.
Contacts Undated Ad hoc list of handwritten contacts and 
people to call for the Multiculturalism 
reference. 
Multiculturalism Undated Discussion of steps of reference and 
rough outline of a plan. Includes ‘to do’ 
lists. 
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